
No. 11 05.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ANSEL M. EASTON,

Plaintiff in Error,

vs. FlLEi

GEO. WOSTENHOLM & SON, Ltd.,
OCl 17 IS

Defendant in Error.

Brief of Plaintiff in Error.

GEO. C. SARGENT, and

MORRISON & COPE,

Attorneys for Plaintiff in Error.

PAGE, McCUTCHEN & KNIGHT,

Attorneys for Defendant in Error.





IN THE

United States Circuit Court of Jlppeals

FOR THE NINTH CIRCUIT.

ANSEL M. EASTON,

Plaintiff in Error.

vs.

GEORGE WOSTENHOLM & SON, LTD.,

Defendant in Error.

Brief for Plaintiff in Error.

statement of Facts.

This is an action to recover for goods sold and deliv-

ered to the firm of Schwartz, Lowe & Co., of Plaintiff's

own manufacture, amounting to £130, and goods bought

for them amounting to £4738. It was brought in the

Circuit Court of the Ninth Circuit, Northern District of

California, by George Wostenholm & Son, Ltd., an Eng-

lish corporation doing business in Sheffield, England,

against Ansel M. Easton, William Schwartz and Samuel

Schwartz, who, together with one L. Leon Lowe, com-

posed the firm of Schwartz, Lowe & Co., up to June 20,

1898. Their principal place of business was San Jose de

Costa Rica, but thej' had a branch at San Francisco.

The origin of the business between Wostenholm & Sou
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and Schwartz, Lowe & Co. originated in a visit of William

Schwartz to England, when he met the officers of Wosten-

holm & Son and arranged a basis for future business.

One or more orders may have been given by William

Schwartz, but at all the times embraced in this action the

business was transacted exclusively with Lowe, using the

firm name, at San Jose de Costa Rica. The goods or-

dered were partly those manufactured by Wostenholm &

Son and partly such as required to be purchased by them

to fill the orders.

Two orders are involved in this action:

First: One dated March 30, 1898, given by Lowe in

Costa Rica to Thomas Wing, the accredited agent of Wos-

tenholm & Son, who was then traveling in Costa Rica,

and who negotiated and closed with Lowe an order for

a large amount of goods to be supplied in monthly ship-

ments. Then came the dissolution of the firm, which it

is stipulated (rec. p, 278) took place on June 20, 1898,

but Plaintiff was not notified at once.

The second order was on October 1, 1898. On that day

Lowe, at San Jose de Costa Rica, addressed a letter to

Wostenholm & Son, in the first person plural, and signed

"Schwartz, Lowe & Co. (Lowe)," with a personal post-

script signed "L. Leon Lowe," and giving them a further

order for about |15,000 worth of goods. The letter reads

and was evidently intended to read throughout like a

letter from the old firm. This also called for monthly

shipments; among others each month, for six months, 100

cases Gilbey's Sherry Castle, No. 1, and certain goods

called Morton's goods.
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Lowe continued after the dissolution to correspond with

Plaintiff, using the firm name, and with no suggestion

of any dissolution having taken place, negotiating with

them about purchases of cedar logs, shipments of coffee,

and other matters, just as if the partnership still con-

tinued, until on November 18 he, in the firm name, cabled

Wostenholm & Son: "May we draw on you, at three

months' sight, against shipments coffee January, Febru-

ary shipments; we are quite sure six thousand bags; to

what amount may we draw?" From this telegram arose

negotiations, conducted by Lowe in the old firm name,

looking to the advance by Plaintiff on coffee shipments of

about £15,000 ($75,000).

At this juncture, on November 28, 1898, Plaintiff cabled

the Crocker-Woolworth National Bank of San Francisco

(which William Schwartz had given as a reference) to

know whether Schwartz, Lowe & Co. were good for an

advance of £15,000. To this the bank replied on Decem-

ber 2, 1898, that it did not know, and later, on the same

day, at the re<iuest of Easton, it cabled that he was no

longer a member of the firm. On the same day Mr. Easton

caused Geo. C. Sargent to send them the notice given at

page 186 of the record. It states the date of dissolution,

and was received on December 17, 1898.

The first telegram was the first intimation to Easton

that the firm name had been used since the dissolution.

The above telegram was sent at Easton's request (rec.

p. 268) and was received on December 3, 1898.

Plaintiff's witness, Thomas Wing, says (rec. p. 123)

Plaintiff did not fill the order of October 1, 1898; but
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the record shows (p. 189) that the shipment of Decem-

ber 2 contained coffee bags called for by this order, and

that of December 7, sherry, gin and whisky (rec. p. 98),

and that of December 16, Patna rice (rec. p. 98), also

called for by that order. Plaintiff's witness, J. C. Wing,

practically admits this, on page 115.

At the time of the receipt of Mr. Easton's telegram

they held the bill of lading for the shipment of December

2, 1898. This shipment left their works at Sheffield on

the day last mentioned. It is invoiced at £519.

On December 3, 1898, Plaintiff wrote William Schwartz

(rec. p. 187) personally at San Francisco, referring to

the Easton telegram, stating that they had no doubt he

had gathered from the invoices they had been sending that

they were doing a good sized business ''with your esteemed

house," but that, for the satisfaction of the board of direc-

tors, he had telegraphed the bank as to their standing,

and had received, first, a reply, "Without any particulars

;

do not know," and later a telegram stating that Mr. Easton

was no longer a partner. "As you know, I do not doubt

for one instant that you will order anything you can not

pay for; still, as the directors wished, we had to tele-

graph, and as I had, of course, told them about Easton

being with you and his capital, they wonder now if this

will affect you at all."

On the same day (December 3, 1898) Plaintiff wrote

to Schwartz, Lowe & Co. at San Jose de Costa Rica (rec.

p. 189), enclosing the bill of lading of the £519 shipment

of December 2, 1898; also stating that they would make

another shipment the next week of a lot of Gilbey's goods,
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making a report upon the coffee market and the pros-

pects for procuring a sailing ship to get cedar, and re-

ferring to the receipt of the telegram sent at the request

of Mr. East(m, saying:

"This, of course, does not give us any information, and

we await your advices,"

On the same day (December 3, 1898) Plaintiff addressed

a letter to Schwartz, Lowe & Co., at San Francisco, en-

closing copy of the invoice and bill of lading of the ship-

ment of December 2.

On the same day ( December 3, 1898, rec. p. 192 ) Plain-

tiff sent a letter to the Crocker-Woolworth National Bank

of San Francisco, referring to the telegram stating that

^Ir. Easton was no longer a partner and thanking the

bank, and saying: "We presume Mr. Easton desired you

to inform us that he is no longer connected with the com-

pany."

They did not inform Mr. Easton that they had sent off

a £519 shipment the day before they received the telegram

or communicate with him in any way.

On December 7, 1898, Plaintiff wrote Schwartz, Lowe

& Co., of San Jose, enclosing copy of the invoice of goods

shipped on December 2, and stating that they had made

a shipment that day by the Essequibo, and would forward

the documents by Saturday's mail.

On December 13, 1898 (rec. p. 198) Plaintiff wrote

Schwartz, Lowe & Co., at San Jose, enclosing the bill of

lading for the shipment by the Esseqilibo,

Upon the same date they sent Schwartz, Lowe & Co.,
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at San Francisco, a copy of the invoice and document "for

account of your San Jose house."

On December 17, 1898 (rec. p. 199) PlaintifiP wrote to

Schwartz, Lowe & Co., at San Jose, stating that they had

a high respect for the house; believed it perfectly sound;

that they had given proof of this by large credit extended,

and which they were increasing by monthly shipments,

but saying that the matter of the £15,000 advance must

be submitted to the directors. They then refer to the

letter of December 1 (rec. p. 186) from Geo. C. Sargent,

formally notifying them of the dissolution and its date,

and saying that they did not know the bearing of the

latter statement, and should have been glad to have been

informed at the time. "Awaiting your further favors,

with our kindest regards, we remain, dear sirs, yours very

truly."

On December 17, 1898 (rec. p. 201) Plaintifie wrote

Schwartz, Lowe & Co^, of San Jose, enclosing invoice,

consular invoice and full documents for 151 packages,

shipped by the steamship Georgic.

On December 21, 1898 (rec. p. 202) Plaintiff wrote

Schwartz, Lowe & Co., of San Jose, reminding them that

their account was now £4000, "for which we have no se-

curity, except our confidence in the standing of your house.

Against this, we have the advice we mentioned from San

Francisco that your firm has been reconstituted, and we

are in ignorance of its present composition."

Plaintifif never m^de any inquiries of Easton or any

one else after they received the telegram of December 2,

1898 (rec. p. 117).
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On January 7, 1899 (rec. p. 212) Plaintiff wrote

fcJchwartz, Lowe & Co., San Jose, enclosing invoice, con-

sular invoice and account for 59 packages Gilbey's goods

(under the order of October 1, 1898) per steamship Dee,

from London, "on your account."

It is stipulated (rec. p. 276) that Plaintiff made no

further efforts to retake any goods shipped by them to

Louis Leon Lowe than are stated in the depositions on

file in the action. There is nothing in the depositions

to show that they made any such efforts, except such as

may be inferred from the statement of the witness J. C.

Wing (rec. p. 115), that as soon as he learned the partner-

ship was dissolved all orders in hand were suspended, "ex-

cept such as were in such a position that dispatch could

not well be avoided, and Plaintiff paid a considerable sum

to cancel contracts entered into on Defendants' account.

I understood that all goods dispatched after that date

could not be charged to the firm as originally constituted,

and no claim for them is made in the present action."

Shipments were made by Plaintiff to Schwartz, Low^e

& Co. as follows : The first date given is that upon which

the goods left their works at Sheffield. (See rec. p. 267.)

November 1, 1898, £519, arrived at Custom House at

Port Limon, Costa Rica, November 25, 1898; delivered

out of Custom House to Lowe December 15, 1898.

November 9, 1898, £243, arrived at Custom House at

Port Limon Decemlwr 7, 1898; delivered to Lowe out of

Custom House February 9, 1899.

November 18, 1898, £310, arrived at Custom House, Port
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Limon, December 17, 1898 ; delivered out of Custom House

to Lowe May 29, 1899.

December 2, 1898, £363, arrived at Custom House, Port

Limon, December 31, 1898 ; delivered Lowe out of Custom

House part January 13, 1899
;
part May 29, 1899.

December 7, 1898, £147, arrived at Custom House, Port

Limon, January 4, 1899 ; delivered to Lowe out of Custom

House part February 14, 1899; part May 27, 1899; part

June 15, 1899 ; balance July 13, 1899.

December 16, 1898, £270, arrived at Custom House, Port

Limon, January 16, 1899; delivered out of Custom House

to Lowe or his assignee subsequent to July 13, 1899.

Plaintiff was to pay freight through to San Jose. ( Rec.

p. 116 and 120.)

The record shows that there is a cable connection be-

tween England and Costa Rica. The Court takes judicial

notice that there is a British Consul in every port and a

British Consul General at the capital of every country.

San Jose is the capital of Costa Rica.

In August, 1898, the business which Lowe was conduct-

ing under the name of Schwartz, Lowe & Co., at San Jose,

was behind in its payments as they fell due.

On August 26, 1898 (rec. p. 163), Lowe wrote a per-

sonal letter to Thomas Wing, one of Plaintiff's officers,

enclosing £500, stating that it was not much, but that it

was impossible to do better. That he had plenty of Costa

Rica money, but that foreign exchange could not be bought,

and asking Thomas Wing to explain the situation to his

father, who was another of the officers of Plaintiff. On

December 24, 1898, Plaintiff informed Lowe that one of



George Wostenholm & Son, Limited. 9

these drafts (£350) had been dishonored. (Rec. p. 204.)

In the letter enclosing the order of October 1, 1898 ( rec.

p. 166) Lowe, using the name of Schwartz, Lowe & Co.,

wrote Thomas Wing personally, asking whether Plaintiff

was satisfied with the small remittance that had been

made.

Thomas Wing testified (rec. p. 122) that Plaintiff made

many applications for payment, but received no money.

This witness was also questioned as to the person upon

whom Plaintiff relied in its dealings with Schwartz, Lowe

& Co., and replied that it was Ansel M. Easton. That

he had always understood from both William Schwartz

and Lowe that Easton was a wealthy man, and good for

any debts he might contract. That the firm was intro-

duced to Plaintiff' by Morris Goldtree, who said that Eas-

ton was worth a quarter of a million sterling, and a very

straight and upright man, and that, on these recommen-

dations, Plaintiff" gave the credit asked for. (Rec. p. 121.)

It has been stated above that the order of March 30,

1898, was taken by Thomas Wing in Costa Rica. That

the execution of the contract was completed there. The

laws of Costa Rica relative to the liability of partners

were offered and received in evidence, but the jury was

directed to disregard them on the ground that, as the

partnership was domiciled in San Francisco, the laws of

Costa Rica had nothing to do with the case, in the ab-

sence of an express provision to the contrary, known to the

creditors (rec. p. 323). These laws are given hereafter

under the discussion of the fourth error claimed.
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The action was tried before a jury, which found for

Plaintiff as follows

:

Against Ansel M. Easton for |20,401.36.

Against the Schwartzes for |22,003.49.

Thereafter Defendants moved for a new trial, which,

being denied, this writ of error is prosecuted by Ansel M.

Easton alone.

Specifications of Error.

First Error. The following portion of the charge of the

Court

:

NO DUTY TO MINIMIZE DAMAGE.

I further charge you, gentlemen, that Plaintiff was un-

der no legal liability to endeavor to retake or recover pos-

session of any of the goods, wares or merchandise men-

tioned in the complaint which it sold and shipped to Costa

Kica before learning of the dissolution of the firm of

Schwartz, Lowe & Co.

Being assignment 34, page 386, of the record.

Defendants had previously requested the Court to in-

struct as follows

:

VIII. DUTY TO MINIMIZE DAMAGE.

Where one party has suffered loss or damage of any

kind, by reason of the act of negligence of any other party,

the law casts upon him the duty of saving himself as

much loss as is possible. In other words, it is his duty to

minimize his loss. He can charge the negligent party

for only such portion of his loss as he could not avoid, by

the use of reasonable diligence to save himself.

Therefore, if you believe that L. Leon Lowe falsely rep-
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resented to the Plaintiff that the firm of Schwartz, Lowe

& Co. was still in existence, and thereby induced thera

to accept orders for goods, and that after they learned

of the fraud they could have saved themselves a portion

of the loss which they claim to have sustained, then you

must find against them for such portion of that loss as

you find they could have saved themselves.

IX. STOPPAGE IN TRANSITU.

Where one party sells goods to another, and before the

goods have reached the possession of the purchaser, the

seller learns that the purchaser is insolvent, the seller has

a right to stop the goods either in transit or in warehouse,

and to retake them.

X. INSOLVENCY DEFINED.

A person is insolvent who is unable to pay his debts as

they fall due in the usual course of business.

It is claimed that L. Leon Lowe, without the association

of the Defendants Easton and William Schwartz and

Samuel Schwartz, was insolvent at the time when it was

in the power of Plaintiff to retake a portion of the goods

sued for in this action. It is for you to determine whether

this was the fact. If he was so insolvent, then the right

of stoppage in transit on behalf of Plaintiffs existed as

soon as such insolvency became known to the Plaintiff.

XIX. NEGLIGENCE AND RESPONSIBILITY

THEREFOR.

It is a maxim of law : "Where one of two innocent per-

sons must suffer by the act of a third, he by whose negli-

gence it happened must be the sufferer."
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It is also a maxim of law : "The law helps the vigilant,

and not those who sleep upon their rights."

Evidence has been introduced before you to show that

the partners of the firm of Schwartz, Lowe & Co. were

negligent in that they were dilatory about giving notice

of the dissolution of the firm to the Plaintiff in this ac-

tion. On the other hand, evidence has been offered tend-

ing to show that the Plaintiff, after it learned of the dis-

solution, could have saved itself a portion of its loss if

it had acted with diligence, but that it neglected to take

such measures as it could have taken, and allowed a por-

tion of the goods sued for herein to pass into the posses-

sion of L. Leon Lowe.

Under the maxims above quoted you should find for

the Plaintiff for such amount of its loss as was due to

the negligence of the Defendants in giving notice of the

dissolution, but you should find against the Plaintiff for

such portion of its loss as was due to its own negligence

in failing to avail itself of the opportunities to minimize

its loss.

Whether or not the Plaintiff made reasonable use of

its opportunities, you are the sole judge.

Being assignments Nos. 15, page 371 ; 16, page 371, and

20, page 374.

Second Error. The portion of the charge following the

Third Error, which states that where goods are purchased

by a purchasing agent the title passes to the one employ-

ing him as soon as the purchasing agent buys the goods,

regardless of the time when the purchasing agent ships
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them to his employer. In this case Plaintiff used its own

funds.

Third Erkou. The following portion of the charge, which

states that the title to goods sold by Plaintiff, as vendor,

to Defendants, passed as soon as the goods were deliv-

ered to the carrier regardless of the time when the bill of

lading was mailed to Defendants.

Charge as to Agency, Title and Diligence.

(The Matter in Both Columns Was Qiven.)

As to defendant Easton, if

you believe that plaintiff, act-

ing as a purchasing agent of

the firm of Schwartz, Lowe &
Co., bought the goods of which

these consignments consisted,

be/ore receiving information

concerning Mr. Easton' s retire-

ment from the firm, then, sub-

ject to a lien which plaintiff

might have for their price,

these goods became the prop-

erty of said firm of Schwartz,

Lowe & Co., and defendant

Easton is liable therefor, al-

though the shipment of the

goods to Costa Rica was made

subsequent to the receipt of

the information that Mr. Eas-

ton was no longer connected

with the firm of Schwartz,

Lowe & Co.

Under the circumstances of

this case, I instruct you far-

In view of the law that the

retiring partners are liable only

for such goods as the creditor

furnishes in good faith and in

the belief that the partner con-

tinues a member, I instruct

you that all goods which the

plaintiff could, by the exercise

of ordinary diligence, have

withheld after receiving notice

that Ansel M. Easton was no

longer a member of the firm,

and which were supplied under

the order of October i, 1898,

cannot be recovered for in this

action, if you believe the tele-

gram received December 3,

1898, was sufficiently definite

as to cause a prudent man to

inquire as to the date of disso-

lution. If it was so definite,

then plaintiff is bound to the

same responsibility as if it had

made inquiry and had learned



14 Ansel M. Easton vs.

ther that the title to the goods,

wares and merchandise sold by

the plaintiflF and consigned to

the firm of Schwartz, I^owe &
Co. passed to the latter as

soon as such merchandise was

delivered to the common car-

rier in England for transporta-

tion, regardless of the time

when the bill of lading there-

for was mailed to Costa Rica.

I further charge you, gentle-

men, that plaintiff was under

no legal liability to endeavor

to retake or recover possession

of any of the goods, wares or

merchandise mentioned in the

complaint which it sold and

shipped to Costa Rica before

learning of the dissolution of

the firm of Schwartz, I,owe &
Co.

the fact that the dissolution

took place before October ist,

and is held with responsibility

for all the consequences of

such knowledge. But, on the

other hand, if this telegram

was not sufficiently definite to

put a business man upon in-

quiry, then he is not held to

responsibility for the conse-

quences of such lack of knowl-

edge.

It appears from the evidence

in this case that the plaintiff

made three of the shipments

sued for in this action upon

the following dates : Decem-

ber 2nd, December 7th, and

December i6th, 1898.

It further appears that the

bill of lading for the shipment

of December 2nd was not sent

to Costa Rica until after the

cablegram from the Crocker-

Woolworth National Bank was

received by the plaintiff on

December 3, 1898. If, there-

fore, you consider that, under

all the circumstances of this

case, it would have been a

proper exercise of ordinary

care for the plaintiff, as a pru-

dent business concern, to have

prevented those shipments

from being forwarded until
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such time as it could have

learned by reasonable investi-

gation that defendant Ansel

Easton was not a member of

the firm Schwartz, Lowe &
Co. at the time the said ship-

ments were ordered, then I

charge you that the plaintiflF

cannot recover from the said

defendant Easton for such

shipments.

Defendants had requested the Court to instruct as fol-

lows:

XXV. SENDING BILL OF LADING.

A bill of lading being the evidence of title to property

shipped by a common carrier, without which the prop-

erty can not be obtained, the Court instructs you that

the sending of such bill of lading after the receipt of the

telegram of December 3 would involve Plaintiff in the

same consequences as if it had shipped the goods on that

day. It is in evidence that the Plaintiff sent the bill

of lading for the shipment of December 2 to L. Leon Lowe

in the same letter in which it called his attention to the

fact of the receipt of the telegram of December 3. The

shipments, therefore, of December 2, 7 and 16 would stand

upon the same basis so far as liability or duty of the

Plaintiffs under the telegram of December 3 is concerned.

Being assignment No. 24, page 378.

Fourth Error. The following portion of the charge,

which states that a contract (the order of March 30, 1898)

taken, and the contract completed by offer and acceptance
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in Costa Rica by Thomas Wing, the accredited agent of

Plaintiff, on the one hand, and Lowe on the other, which

is not shown to have required approval by Plaintiff, is

governed by the laws of California, where none of the

acts were performed, or to be performed, in the absence

of an express provision to the contrary known to Plaintiff.

Being assignment 30, pagi; 381 of the record.

(The matter in both columns was given.)

Charge as to Costa Rica Laws.

You are further instructed,

gentlemen, that the liability of

the partners of a firm, estab-

lished and duly domiciled and

having a place of business in

California, although transact-

ing business in foreign places

as well, is governed by the law

of California, in the absence of

an express provision to the

contrary known to the creditor

of such firm.

In the case at bar, the con-

tracts for the merchandise in

question, with the payments of

money in connection therewith,

were all to be performed in

England, and are governed by

the law of England as to their

interpretation and liability

thereunder of the persons en-

tering into such contracts re-

spectively
;
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but the liability of the part-

ners, of the persons so respec-

tively entering into such con-

tract, is governed, as I have

just stated, by the laws of this

State. You should therefore

entirely ignore all testimony

regarding the laws of Costa

Rica oflFered in evidence in this

case.

There has been some testi-

mony concerning the law of

Costa Rica with respect to the

formation of partnerships, and

the liability of partners. All

those questions that were in-

volved in that matter have

been withdrawn from your

consideration.

Defendants had requested the Court to instruct as fol-

lows :

I. PLACE OF SALE.

A contract is considered as made in the country in which

the parties perform the last act necessary to complete the

contract. A sale is a contract, and this is, therefore, true

of sales of goods made by Plaintiff to Schwartz, Lowe &

Co. If, therefore, you believe that Mr. Thomas Wing,

agent of the PlaintitT, made to L. L. Lowe (the latter

acting on behalf of Schwartz, Lowe & Co.), at San Jose

de Costa Rica, a proposition for the sale of any gowis,

or that Mr. Lowe made to Mr. Wing a proposition for

such sale, and that that proposition was unconditionally

accepted then and there, then you must find that such sale
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was made in Costa Rica, and would be controlled as to

the liabilities of the parties by the law of Costa Rica.

II. PARTNERSHIP DEFINED.

Partnership is a contract among two or more persons

for the purpose of carrying on business together, and di-

viding its profits between them. Like every other con-

tract, it is governed as to the method of entering into it

and the obligations of the parties thereunder by the place

where the partnership is formed. If, therefore, you shall

find that the partnership of Schwartz, Lowe & Co. was

entered into in Costa Rica, then the method of forming

such partnership and the liabilities of partners would be

governed by that law. If, on the other hand, you shall

find that the partnership was entered into in California,

then the law of California would control.

IV. LIABILITY AFTER DISSOLUTION.

If you shall have found that the partnership of Schwartz,

Lowe & Co. was entered into in Costa Rica, then it is

for you to determine what the liabilities of the partners

would be under Costa Rica law, both before and after

dissolution. This for the reason that foreign laws are

questions of fact to be determined by the jury.

On the other hand, if you find that the partnership of

Schwartz, Lowe & Co. was entered into in California, then

I instruct you that the liability of each partner for the

acts of his co-partners continues even after dissolution

in favor of persons who have had dealings with and given

credit to the partnership during its existence until they

have had personal notice of the dissolution to the extent
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to which such persons part with value in good faith, and

in the belief that such partner is still a member of the firm.

XVI. BURDEN OF PROOF.

In this action the burden of proof, that is, the duty of

convincing you by preponderance of evidence, rests upon

the party who has the affirmative of any issue presented

for your decision. The Plaintiff must show by prepon-

derance of evidence the purchase and sale of the goods

sued for, and as it claims a liability against defendants

by reason of a partnership relation, the burden of proof

is on it to show that partnership. For acts under the

partnership claimed to have been done in California it

must prove a partnership under the laws of California.

For acts claimed to have been done in Costa Rica it must

prove a partnership under the laws of Costa Rica.

Being assignments Nos. 8, page 366; 9, page 367; 11,

page 368, and 18, page 372.

Fji-th Ebeor. Refusal to charge in accordance with the

following instructions (VI and VII) of Defendants, which

state that Plaintiff had a right to rescind upon discover-

ing the fraud perpetrated upon it by Lowe (by giving

the order of October 1, 1898, after dissolution), and that

by furnishing goods under that order after such knowl-

edge Plaintiff" affirmed the contract; and affirmed it as

one between it and Lowe alone, and not as one between

it and the four partners, as it had theretofore supposed

it to be.

Being assignments 13 and 14, pages 369 and 370 of the

record.
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The defendants had requested the Court to instruct as

follows:

VI. RESCISSION OF CONTRACT.

Where two parties have entered into a contract of sale

and the purchaser has knowingly made a false represen-

tation, material to the contract, upon which the seller

has relied, the seller has two options, which, however, he

must exercise within a reasonable time.

First—He may either repudiate the contract; that is,

rescind it as soon as he learns of the falsity of the repre-

sentation.

Second—Or he may affirm the contract. If, however,

he affirms the contract he affirms it as it was actually

made, and not as he supposed it to have been made. An

unreasonable delay in rescinding may be considered as

evidence of an intention to affirm the contract in con-

nection with other evidence. In the case at bar it ap-

pears that at the time the order of October 1, 1898, was

received by the Plaintiff it believed the firm of Schwartz,

Lowe & Co. to consist of William Schwartz, Samuel

Schwartz, L. Leon Lowe and Ansel M. Easton. In fact,

however, the partnership had been dissolved on June 20

preceding, and the giving of that order in the firm name

by L. Leon Lowe was a material and false representation.

If, after learning the falsity of that representation, the

Plaintiff affirmed it as a contract it affirmed it as a con-

tract between itself and L. Leon Lowe, and not as be-

tween itself and the former partnership.

Whether or not it did affirm the contract it is for you,

to judge.
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VII. REMEDY UPON RESCISSION.

In case a party rescinds a contract into which he has

been induced to enter by a false representation, such as

that above referred to, he has the right to recover back

immediately, by process of law, everything he has parted

with under the contract. This right he can assert by an

appropriate action at law at any time within a reason-

able time, as long as the property can be identified, even

though it may have passed into the actual physical posses-

sion of the purchaser.

Sixth Ereoe. The portion of the charge headed, "Charge

as to Agency, Title and Diligence," is self-contradictory.

See third error.

Seventh Error. The following portion of the charge is

self-contradictory. (The matter in both columns was

given) :

Charge as to Partnership Liability.

The liability of a general Bearing upon the question

partner continues in favor of of personal notice of dissolu-

third persons who have had tion just referred to, there is a

previous dealings with and further principle of law known

given credit to the partnership as constructive notice. By

during its existence and before this principle every person

its dissolution or before the who has actual notice of cir-

withdrawal therefrom of the cumstances suflScient to put a

partner or partners sought to prudent man upon inquiry as

be charged, until such third to a particular fact, has con-

persons have had personal no- structive notice of the fact it-

tice of such dissolution or self, in all cases in which, by

withdrawal. prosecuting such inquiry, he

A Juror. May I ask what might have learned such fact.
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"personal notice" means in

that connection ?

TAe Court. " Personal no-

tice " would mean that the

person whose interests are in-

volved has received actual no-

tice of the fact contained in the

notice.

The personal notice neces-

sary to be given creditors who

have had previous dealings

with the partnership need not

necessarily be given by the

partners ; but it is essential

that in some manner the cred-

itor should have gained actual

knowledge of the termination

of the partnership with which

he had been dealing, or the

retirement therefrom of the

partner who is sought to be

charged. Whether or not

in this case such notice, if

given, was in fact sufl&cient to

bring home to the mind of the

creditor an actual knowledge of

the termination of the partner-

ship with which he had been

dealing, or withdrawal there-

from of the partner sought to

be charged, or at least was

such as reasonably to put the

creditor upon his inquiry, is

for you to determine as a ques-

tion of fact.

Constructive notice is the

notice which the law conclu-

sively presumes a man to have

because, under the circum-

stances, it is his duty to have

it. This duty arises where

the circumstances are such as

would cause a prudent man to

inquire. Under such circum-

stances the law casts the duty

upon the party to inquire, and

will not permit him to say that

he has not made the inquiry.

Under such circumstances, the

party is conclusively presumed

to know everything which he

would have learned if he dili-

gently prosecuted the inquiry.

Where the situation natural-

ly and reasonably suggests that

some inquiry or investigation

should be made, and none is

made, the person failing to

make it will be deemed in law

to be possessed of such facts

as the inquiry would have dis-

closed.
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The notice received by

plaintiff by the cable sent by

the Crocker-Woolworth Bank

of this city, December 2, 1898,

must have been sufficient to

put plaintiff, as an ordinarily

prudent business concern, upon

inquiry in order to charge the

latter with knowledge of what-

ever facts concerning the dis-

solution of the firm of Schwartz

,

Lowe &-Co., or the retire-

ment therefrom of defendant

Easton as one of its members,

a reasonable investigation

would have disclosed. It is

not claimed, gentlemen, that

plaintiff knew or had any rea-

son to believe, before Decem-

ber 17, 1898, that the defend-

ants William and Samuel

Schwartz retired from the firm

of Schwartz, Lowe & Co., and

it is for you to determine

whether or not, under all the

circumstances of this case, the

cablegram received from the

Crocker-Woolworth Bank just

prior to that time was suffi-

cient to charge plaintiff with

knowledge then that defend-

ant Easton had retired from

the firm.

Eighth Error. The admission of exhibits 2 and 3 at-

tached to Plaintiff's disposition against the objection that

The information which the

plaintiff thus received concern-

ing the change in this part-

nership required that, as pru-

dent business men, inquiry

should be made concerning

the retirement from the part-

nership of Mr. Easton, when

it took place, wAai arrange-

ments were made between the

parties upon such retirement

of Mr. Easton, as far as means

were at hand for the obtain-

ing of such knowledge, and

that they were bound to ob-

tain this knowledge as prompt-

ly as the means at hand

permitted.
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they were mere schedules, mere copies of another record,

not the best evidence, not shown to have been made by

the witness, not shown to have been made at the time of

the occurrences; therefore, not admissible as memoranda,

and incompetent, irrelevant and immaterial. Also that

it is not shown that any of the communications had been

actually deposited in the postofiSce or postage prepaid.

That although the witnesses had been requested to state

the address on each communication, they had failed to do

so, and that, therefore, there was no presumption of the

receipt of such communications.

Being assignment No. 4, page 356.

The Defendants had requested the Court to instruct as

follows :

XX. PKOOF OF MAILING.

Evidence has been introduced before you tending to

prove that certain invoices, letters and statements of ac-

count were mailed by the Plaintiff both to Costa Rica

and to San Francisco.

A letter which is shown to have been duly directed and

deposited in the postoflfice is presumed to have been re-

ceived, unless proof to the contrary be produced. It is

open to the party addressed, for instance, to deny that he

received the letter or other paper mailed, which would

rebut the presumption.

However, before the presumption arises it must be

shown that the letter was duly directed, that is, truly

directed upon the exterior with the proper address. You

must not, therefore, indulge this presumption of the re-

ceipt of the paper mailed, unless you are first convinced
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by a preponderance of evidence that it was properly di-

rected.

XXI. RECEIPT OF LETTERS.

Evidence has been introduced before you tending to

prove the sending of certain invoices and statements of

account, and that some of them were directed to Schwartz,

Lowe & Co., San Francisco, and some to Schwartz, Lowe

& Co., 19 Battery street, San Francisco. I therefore in-

struct you tliat after the dissolution of the firm the fact

that such papers were mailed to the firm name does not

give rise to any presumption that they were received by

any particular one of the Defendants.

It having been stipulated that the defendant Easton

received none of the letters or invoices, and none of the

statements or account except the one of April 26, 1899,

you can not make the mailing of any of such statements

or any of the invoices or letters the basis of a verdict

against him. So far as he is concerned, it is as if the

letters and invoices and all of the statements, except the

one of April 26, had not been sent, since none of his for-

mer partners after the discussion of the firm could bind

him by receiving them, nor can Defendant Easton be held

negligent in failing to reply or take action upon them.

As to the effect of the mailing of the statement of April

26, 1899, the Court has elsewhere instructed you.

So far, therefore, as your verdict would be based upon

such letters and invoices, it would have to be in favor of

the defendant Easton.

Being assignments Nos. 21 and 22, pages 375 and 376.

It had previously been stipulated that none of the state-
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ments of account or invoices alleged to have been mailed

by Plaintiff subsequent to June 20, 1898, were received

by Defendant Ansel M. Easton. (Rec. p. 77.)

Ninth Error. Being assignment No. 6, page 375. Over-

ruling Defendants' objection to the testimony of William

Schwartz, denying the motion to strike it out, upon the

grounds that no act of William Schwartz subsequent to

the dissolution of the firm on June 20, 1898, could bind

any of the former partners, or be used as evidence of a

joint obligation. That it did not appear that any of said

acts of William Schwartz ever came to the knowledge of

Plaintiff. That they, therefore, had not relied upon such

acts. That neither Defendant Easton nor Samuel

Schwartz had any notice of the transaction of any such

business, and that the matters, being after the dissolution,

they could not be bound by it.

The objection, being overruled, the witness testified in

substance that after June 20, 1898, he had erroneously

signed one or two papers "Schwartz, Lowe & Co." That

he had negotiated one or two drafts which he signed that

way erroneously. One was for £1000, dated August 28,

1898, payable to the order of Schwartz, Lowe & Co., which

he endorsed with the old firm name to the Anglo-Califor-

nian Bank. That he negotiated it. The draft was after-

wards protested, but finally paid.

The witness also stated that he had negotiated five £200

drafts in the name of Schwartz, Lowe & Co., since the

above date. That they were dated August 21, 1898, pay-

able to Schwartz, Lowe & Co. That he endorsed them in
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that name. That he may perhaps have bought some goods

and had them charged up to Schwartz, Lowe & Co. after

that date. That people knew him as the representative of

Schwartz, Lowe & Co., and asked no questions. That he

paid cash.

Upon being asked whether he protested to Mr. Easton

or Mr. Lowe about endorsing the firm name on the bills,

he stated that he did not; that Mr. Easton did not know

anything about it.

Tenth Error. Being assignment No. 28, page 380. The ^'^ Argument

p. 92
statement in the charge of the Court that one who per-

mits himself to be held out as a partner is a general

partner, upon the ground that there was no evidence that

either Easton or Samuel Schwartz permitted himself to

be held out as a partner after the dissolution.

Eleventh Error. The lack of any evidence to support

the verdict in so far as it depends upon goods shipped

under the order of March 30, 1898, in that it is not shown

by the laws of Costa Rica that the Defendants, other than

L. Leon Lowe, were liable; and as to the order of October

1, 1898, that it is not shown by such laws that Lowe had

any power to bind his co-partners, or any one other than

himself.

Being assignments Nos. 47 and 48, page 397.
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Argument.

DUTY TO MINIMIZE DAMAGES.

First Error. Was Plaintiff under any legal obligation

to use reasonable efforts to minimize its damages? The

Court says it was not. (Rec. p. 323.)

The proposition of Plaintiff's counsel in the lower court

was: That while Plaintiff could not do anything to ag-

gravate its damages, it need not perform any affirmative

act which would minimize them.

The facts of the case show that a large shipment (that

of December 2, 1898, for £519) had left their works the

day before the telegram of that date was received (on De-

cember 3), and that Plaintiff still had possession of the

bill of lading, without which Plaintiff's manager knew

Lowe could not get the goods. (Rec. p. 115.) The ship-

ments of December 7 for £147, of the 16th for £270, were

sent after that. These goods were all in Plaintiff's i)ower

to hold, or stop, if it had desired to do anything. They

were all still afloat, or still in England (that of December

16, 1898) when they received the notice by letter, on

December 17, 1898, stating the fact of dissolution, when

it took place, and showing that Lowe was engaged in a

scheme to perpetrate a fraud.

Plaintiff is claiming largely under the order of October

1, 1898. As the partnership was dissolved on June 20,

1898, the order was void.

PLAINTIFF'S CLAIM IS UPON ESTOPPEL.

The general law is correctly stated in the Civil Code

of California as to the effect of a dissolution upon future
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contracts in the firm name, and as to the rights of a person

liaviug no notice thereof.

The powers of partners after dissolution are strictly

limited. ( Civil Code, 2458. )
'

Each partner is entitled to act in liquidation. The

power of each in liquidation is given in

:

Section 2462. "A partner authorized to act in liquida-

tion may endorse in the firm name promissory notes, or

other obligations held by the partnership, for the purpose

of collecting the same, but he can not create any new obli-

gation in its name." * * *

(The italics are ours.)

The order of October 1, 1898, was then, in fact, void.

That being so. Plaintiff's rights are correctly stated in the

Civil Code of California in:

Section 2453. "The liability of a general partner for the

acts of his co-partners continues even after a dissolution

of the co-partnership in favor of persons who have had

dealings with and given credit to the partnership during

its existence, until they have had personal notice of the

dissolution * * * to the extent, in either case, to

which such persons part with value, in good faith, and in

the belief that such partner is still a member of the firm."

(The italics are ours.)

So, although the contract was void, the Defendants

could not set this up to the extent that Plaintiff had parted

with value; had been damaged. That is, they were estop-

ped to that extent.

The portion of the charge complained of eliminated this

principle of law.
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Plaintiff actually parted with the shipments of Decem-

ber 2, 7 and 16, after receiving the telegram, because, as

to the former, they parted with the evidence of title, with-

out which Lowe could not get the goods, as they knew

(rec. p. 115) ; and because they delivered the other two

shipments to the carrier after receiving such notice. This

certainly could not be called parting with the property

in good faith. They constructively kncAv by the telegram

that the dissolution had taken place, and its date, since

they could have learned it from inquiry. They actually

knew that a dissolution had taken place. This is shown

in their letter of December 3, 1898, to William Schwartz

(rec. p. 188). They say: "The directors wonder now if

this (the retirement of Easton) will affect you at all."

That shows they understood clearly enough the meaning

of the telegram. J. C. Wing also testified in answer to a

question, when he first learned of the dissolution, that it

was by this telegram. (Rec. p. 111.) It was not an act of

good faith to push out these goods as rapidly as possible

before their "wonder" had been satisfied.

Again, a person must part with the goods, and, assum-

ing that they could have wafted till the postman pounded

at their door and thrust in the formal notice of Decem-

ber 1 (received on December 17, 1898), it can not be said

that a party has parted with goods, as long as he can by

reasonable efforts retake them.

The meaniug of the above code sections is really that

new contracts made in the firm name by a partner after

dissolution are not binding as firm obligations, but that

they are binding upon the retiring partners by way of
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estoppel to the extent to which an innocent creditor is

damaged.

In other words, the question is, How much was Plain-

tiff damaged? and the rules as to the mitigation of dam-

age, and the duty to exercise all reasonable efforts to

mitigate it, applies with full force. The effect of the

opposite rule is to punish a party who has been negligent,

but not criminal, and confer a benefit upon one who has

been negligent in protecting himself, almost to the point of

criminality.

DUTY TO MINIMIZE DIS(^USSED.

We contend that as Plaintiff's claim is upon an estop-

pel, and as that estoppel is limited to the amount of their

damage, the general rules as to mitigation and their duty

to use reasonable efforts to save themselves apply, we think

the charge that they were under no legal liability to do so

is shown to be wrong by the following citations

:

I Sedg. Dam. §201, 205, 221, 223.

I Suth. Dam. §90.

Miller cs. Mariners' Chucrh, 7 Me,. 51; 20 Am. Dec.

341, 344,

Is a leading case, and goes right to the question whether

Plaintiff" was bound to do anything affirmative to mini-

mize its loss.

The Plaintiff", as Warden of the State Prison, had en-

tered into a contract to deliver hammered stone to de-

fendant for the construction of a church. The stone was

not delivered in time, and the question was what dam-

ages defendant could set off" against the claim of plaintiff.

The Court, in discussing this, says:



32 Ansel M. Easton vs.

"And if the party injured has it in his power to take

measures by which his loss may be less aggravated, this

will be expected of him.

"If the party entitled to the benefit of a contract can

protect himself from a loss arising from a breach at a

trifling expense, or with reasonable exertions, he fails in

social duty if he omits to do so, regardless of the increased

amount of damages for which he may intend to hold the

other contracting party liable. Qui non prohibet cum

prohihere possit jubet. And he who has it in his power

to prevent an injury to his neighbor, and does not exer-

cise it, is often in a moral, if not in a legal point of view,

accountable for it. The law will not permit him to throw

a loss resulting from a damage to himself upon another

arising from causes for which the latter may be respon-

sible, which the party sustaining the damage might, by

common prudence, have prevented. * * The party,

who is not chargeable with a violation of his contract,

should do the best he can in such cases; and for any un-

avoidable loss occasioned by the failure of the other he is

justly entitled to a liberal and complete indemnity."

(The italics are ours.)

See also

Wicker vs. Hoppock, 6 Wall, 94, 99, in which Miller

vs. Mariners' Church (supra) is cited with ap-

proval. Also Baird vs. United States, 131 U. S.

CVI. Also Warren vs. Stoddart, 105 U. S.

224, 229.

There the plaintiff in error had entered into a contract

to sell books for defendant in error by subscription, and
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had taken a large number of orders. It was claimed that

he was to receive consignments of books for delivery upon

credit, although this is uncertain. After a time he en-

tered into business relations with a rival firm of publish-

ers of the same work, whereupon defendant in error re-

fused to deliver the books, except for cash. The Court

"The rule is that where a party is entitled to the benefit

of a contract and can save himself from a loss arising

from a breach of it, at a trifling expense or with reason-

able en-ertioufi, it is his duty to do it, and he can charge

the delinquent with such damages only as with reason-

able endeavors and expense he could not prevent.

Wicker vs. HoppocJc, 6 Wall. 94;

Miller vs. Mariner's Church, 7 Me. 51

;

Russell vs. Buttcrfield, 21 Wend. 300;

United States vs. Burnham, 1 Mason 57;

Taylor vs. Read, 4 Paige 561.

The law required him to take that course by which he

could secure himself with the least damage to the Defend-

ant in error." (The italics are ours.) Also

Laurence vs. Porter, 63 Fed. 62, 65. (C. C. A.

Mich.)

where the Court after citing Sedf/. Darn. (8th edition. Sec.

741 ) ; Marsh vs. McPherson, 105 U. S. 709 ; Warren vs.

Stoddart. Id, 224, says: "It is the well settled duty of the

buyer, when the seller refuses to deliver the goods con-

tracted for, to do nothing to aggravate his injury. Indeed,

he iiiii.st do (ill thai he rcasoiiahli/ can to mitif/ate the loss.

* * * lie will not be suffered to recompense himself
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for such special damage, for the reason, that to that ex-

tent, he has needlessly aggravated the loss." (Italics are

ours.) See also

Burdon &c. Co. vs. Ferris &c. Co., 78 Fed. 417, 427

;

Dillon vs. Anderson, 43 N. Y. 231, 237

;

Talley vs. Counter, 93 Mich, 473 ; 53 N. W. 621.

In the case last cited the Court says (p. 474) :

"A party against whom a trespass is committed, has

no right, by his own action or by neglecting the ohvious

and ordinary means of preventing or lessening the dam-

ages, to make them more than they otherwise would have

been, and this rule is simply one of good faith and fair

dealing." (Italics are ours.)

See also

Worth vs. Edmonds, 52 Barb. 40, 42.

In Johnson vs. Meeker, 96 N. Y. 93, 97,

The court says : "The rule is well settled that the party

who is injured by breach of an agreement, is bound to do

what lies in his power to render the damages as light as

possible (citing cases). * * * The Plaintiff merely

acted in the line of their duty in thus seeking to reduce the

amount of damage sustained by the Defendant's abandon-

ment of the contract."

Plaintiff would have been entitled to reasonable ex-

penses incurred iu efforts to protect itself.

1 Sedg. Dam.. Sec. 203, 215, 216, 437 and 438.

What were reasonable expenses would be a question for

the jiiry.

/ Nedy. Dam., Sec. 228.

The charge of the Court (rec. p. 323), that Plaintiff" was
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under no legal liability to endeavor to retake any of its

goods already shipped was, in effect, a peremptory charge

in favor of Plaintiff. Being a specific charge, the judg-

ment must be reversed if it cannot be sustained.

Estate of Calcf, 139 Cal. 673.

It was improper if, upon the evidence, the jury might

have found that Plaintiff had been negligent in protecting

itself. We believe the foregoing citations sustain the prop-

osition that the party must be reasonably diligent—not

negligent. What is reasonable diligence is a question for

the jury.

McLanahan vs. Insurance Co., 1 Pet. 170, 186.

Hampton vs. 0. & 0. S. S. Co., 139 Cal. 706, 710.

Merrifield vs. Maryland, etc., 76 Pac. Rep. 710, 712,

first column.

Before the Court can instruct that one party is entitled

to recover, it must be satisfied that there is nothing in the

evidence which could prevent a recovery,

Ewing vs. Burnett, 11 Pet. 50;

Richardson vs. Boston, 19 How. 268

;

Texas &c. Co.- vs. Cox, 145 U. S. 606;

Bamberger vs. Schoolfield, 160 U. S. 157,

That the Court at one time thought the matter not free

from doubt is shown by the fact that in another part of

the charge (rec. p. 321), it told the jury that if after the

telegram of December 2d, 1898, was received, it would

have been a proper exercise of ordinary care to have pre-

vented the shipment of that date from being forwarded

—

the plaintiff could not recover for it. Yet this shipment



36 Ansel M. Easton vs.

had been delivered to the carrier before the telegram was

received.

The question is whether two persons could reasonably

differ as to whether Plaintiff had used proper diligence.

Let us see: The shipments whose dates of leaving the

possession of Plaintiff, and delivery to Lowe are given in

the Statement of Facts herein, page 7 (see also rec. p.

267 and 275). They dotted the land and sea, or were in

the custom-house in Costa Rica. Of the last three (Dec.

2nd, 7th and 16th), the first was in England when the

Plaintiff saw the flash of light thrown upon Lowe's vil-

lainy by the telegram of December 2nd. The Court cor-

rectly charged that they were bound to investigate upon

receipt of this news (rec. p. 319, line 11). This was the

more true because the telegram revealed a state of facts

exactly contrary to what they had supposed to exist. They

considered Easton the real backing of the firm (rec. p.

121 ) , and knew he could be held after dissolution for only

such goods as they supplied (forwarded) in the belief that

he was still a partner ( Civ. Code CaL, Sec. 2453 ) . If he was

a partner when the order of October 1st, 1898, was given,

he was absolutely liable (at common law). Hence, every-

thing pointed to instant inquiry before their position

changed to the detriment of themselves and that of Mr.

Easton. Now what did they do? They did nothing at all.

All the evidence as to their acts is in the record, p. 276 and

277. It is zero. Not only that, but they pushed the goods

out as fast as they could. They could have stopped the

shipment of December 2, 1898, which was still in England.

That date fell upon Friday. The White Star steamers
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sailed, at that time, on Wednesdays of each week (rec. p.

285). Sheffield is not more than twelve hours' travel from

Liverpool, so that they could have overtaken the goods by

messeuger, ignoring the question of telegraphic stoppage.

Instead of that, they still further increased Lowe's jjower

to do evil and assisted in running up their damage by

sending him the bill of lading of that shipment the same

day (and after) they had received the telegram (rec. p.

189 and 190). This they did when they knew he could

not get the goods without it (rec. p. 115, answer to ques-

tion 18). They could have sent the bill of lading to a

bank with draft attached. They did nothing of the kind.

Not ony that, but they delivered to the carrier two more

shipments aggregating £417 after the telegram was re-

ceived—those of December 7th and 16th.

On December 17th, 1898, Plaintiff received the formal

announcement of the dissolution, giving its date. Still

they did not even try to reclaim the shipment of £270,

which had left their Sheffield works only the day before

(rec. p. 275).

Upon this state of facts the Court charged that Plaintiff

was under no legal liability to endeavor to retake any

goods shipped before learning of the dissolution. Not the

retirement of Mr. Easton, it will be observed. This was

a peremptory charge to find for Plaintiff for all it de-

manded. It might be reasonably claimed that Plaintiff

should not only have held on to the bill of lading of the

shipment of December 2nd and not shipped those of the

7th and Ifith, but that they slumld also have ascertained

through the British ccmsular officers whether the ship-
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ments of November 1st, for £519; of November 9th for

£243; and of November 18th for £310, had been delivered

out of the custom house to Lowe; and if not should have

seized them under proper proceedings. The first stipula-

tion ( rec. p. 267), and the second stipulation (rec. p. 275),

show what they would have learned and that all of these

shipments could have been retaken and Plaintiff's claim

reduced to the extent of about |8,000.

If the jury had been permitted to take these matters

into consideration, it is not too much to say they might

have held that Plaintiff had been negligent in protecting

itself. If two juries might have found differently, the

question was one which should have been submitted to

them.

PLAINTIFF HAD TWO REMEDIES.

The Plaintiff was unusually well provided with rem-

edies. It could:

FIRST, have rescinded for fraud as to all goods em-

braced in the order of October 1st, 1898; or

SECOND, have exercised the right of stoppage in

transitu, as to all goods shipped under that order, and

possibly that of March 30th, 1898. Defendants requested

full instructions upon these points, but they were refused.

(Rec. pp. 299, 301. Assignments No. 13, page 369, and

No. 16, page 371). The Civil Code of California only

expresses the general law when it provides in

:

Sec. 3076. "A sellor or consignor of property, whose

claim for its price or proceeds has not been extinguished,

may, upon the insolvency of the buyer or consignee be-

coming known to him, after parting with the property,
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stop it while on its transit to tlie buyer or consignee, and

resume possession thereof.

See. 3078. "The transit of the property is at an end

when it cames into the possession of the consignee. * * *"

Sec. 3077. "A person is insolvent within the meaning of

^Section 3076' when he ceases to pay his debts in the

manner usual with persons in his business. * * *"

Lowe had been begging for time, in the firm name, for

a long time. Had not paid bills with the promptness usual

with merchants (rec. p. 122). Plaintiff would not have

extended any such credit, if Easton had not been a member

of the firm. Thomas Wing saj'^s so (rec. p. 121). The

telegram of December 2nd, 1898, taken in connection with

the facts they constructively knew, revealed a case of

actual insolvency of the -firm. The backing was gone. It

showed why Lowe was behind to the extent of £4,000 (rec.

p. 202).

At least as early as December 24th, 1898, £350 of the

only payment (two drafts aggregating £500) since the

dissolution went to protest (rec. p. 205). Here was a case

clearly entitling Plaintiff to stop these goods in tramitu,

if it had wanted to do anything to protect itself.

PLAINTIFF WAS CLEARLY NEGLIGENT.
Goods are shipped when they are delivered to the car-

rier, and if the rule stated in the charge be true, a shipper

whose office was opposite the freight depot could hold in

his hands the proof of a fraud and see the goods upon the

railroad ])latform, for days, perhaps, and with perfect

indifterciioe to <lie party most injured, see them taken

and carried to the hands of the wron":doer.
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If Plaintiff had (not had such a magnificent opportunity

to protect itself; if a shipment had not left its works the

day before it received the formal announcement (on De-

cember 17th), and also one the day before it received the

telegram, there might be some claim that they did not know

what to do, but the propriety of stopping the goods in

England was palpable to the grossest sense; and this

would lead, necessarily, to an inquiry how many goods

were then upon the sea and in the custom house at Costa

Rica. They must have known the shipment of November

18th, 1898, was then on the sea (rec. p. 267). They had

frequently cabled to Costa Rica and the use of that means

would have suggested itself to them. The British Con-

sular officers were at their service. The record discloses

that they not only did nothing, but they did not want to

do anything. That it was either a cold-blooded indiffer-

ence to the amount of loss that Mr. Easton might suffer,

or a resolution to go on trading with Lowe in spite of the

disolution and recognize him as the sole debtor.

PLAINTIFF IS IN THE POSITION OF ONE CLAIM-

ING TO BE A BONA FIDE PURCHASER.

Plaintiff was really in the same situation as a person

claiming to be a bona fide purchaser. In fact, the terms

of Section 2153 (supra) are strikingly similar to those of

another Section of that Code. It is Section 1214:

"Every conveyance of real property * * * is void as

against any subsequent purchaser * * * in good faith

and for a valuable consideration, * * * ^g"

What is good faith? The claimant must have parted
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with the consideration. When the purchaser has parted

^^ 'th the consideration is shown by the following and

many other cases

:

Boone vs. Chiles, 10 Pet. 177, 211;

Wormley vs. Wormley, 8 WTieat. 421, 449;

Foivler vs. Merrill, 11 How. 375, 395.

The last case holds that the purchaser must allege want

of notice up to the time of actual payment. A want of

notice merely extending to the time of making the pur-

chase is not enough. Payment might have been refused,

and then he would not have been injured.

Just so Plaintiff might have withheld the goods.

"To bring the defense within it (bona fide purchaser)

it must be averred in the plea or answer and proved, that

the conveyance was by deed, and that the vendor was

seized of the legal title; that all ths purchase money was

paid, and paid before notice. There must not only be

a distinct denial of notice before the purchase, but a denial

of notice before payment. Even if the purchase money

has been secured to be paid, yet if it be not, in fact, paid

before notice, the plea of purchase for a valuable con-

sideration will be over-ruled." (Italics are ours.)

Smith vs. Orton, 131 U. S. LXXV, LXXVIII, per

Nelson Justice, 1866.

"It is not sufficient to sustain the plea of a bona fide pur-

chaser to prove that he promised or gave a guaranty of

payment ; only actual payment of the money prior to notice

of the existing lien, or of an equitable title, will entitle

him to hold the property adversely to the owner of such

lien or equitable title."
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Balfour vs. Parkinson, 84 Fed. Rep. 855, 860. 1898.

Per Hanford District Judge.

The result of these, and many other cases, is that the

party must prove lack of notice down to the very time he

parted with the consideration. Until then, in the lan-

guage of Lord Hardwicke, he is not hurt.

Was Mr. Easton negligent? So is every man who fails

to record his deed. But the law does not outlaw him for

that reason. It protects him as far as is consistent with

justice to the other party; but the latter is held to dili-

gence.

Suppose a purchaser of land delivered his coin to an

express company on the second of the month, to deliver

in a distant place in payment for a deed; that he learned

facts strongly pointing to the existence of a prior deed on

the next day ; that he not only did not try to stop the coin,

but sent further payments; that two weeks after the first

clear hint, and the day after he had expressed a payment,

he received a specific commjinication of the facts showing

the equity ; that with all this, he did nothing. Would this

man be allowed to hold the legal title to his realty in

peace? He would be confronted and condemned by the

foregoing decisions. Yet, this is just what Plaintiff did.

There is no reason why the holder of the prior conveyance

should be protected any more than Mr. Easton.

From all the foregoing, it seems clear that Plaintiff did

not part with the shipments of December 2nd, 7th and

16th, 1898, in good faith, and that the verdict should have

been for Defendant Easton as to them; that as to the

others on the water and in the custom house on December
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3rd, the question of good faith and diligence should have

been submitted to the jury.

The charge assumes that the mere shipment deprives

the consignor of all power to protect himself. That such

is not tlie law is shown by the case of

Masters vs. Barreda, 18 How. 489, 496.

Defendants in error had sold to Plaintiff in error a

number of cargoes of guano, upon running account, with

tlie agreement that the balance against the purchaser

should never exceed |40,000. The bills of lading had been

endorsed and delivered to the purchaser, and the cargoes

were in process of being unloaded from the ships, when

the seller called attention to the fact that the balence ex-

ceeded the stipulated amount, and demanded payment of

the excess. Upon this being refused, the sellers stopped

the delivery of the balance of the cargoes. The Court says

:

(Page 496. ) "They failed to make the payment, and con-

tinuing to refuse to do so, we are of the opinion that the

Barredas had a right t(> arrest the delivery of the cargoes of

the Beatrice and the Ailsa, notwithstanding the endorse-

ment and delivery of the bills of lading to Masters & Son,

and that their refusal to deliver the same, as stated in the

testimony, is no breach of the contract, and is not a bar

to the recovery in this action of the amount due for the

guano actually received by Masters & Son." In such a

case "the seller may arrest the further delivery of any

cargo or cargoes though the same is in the course of being

delivered to the buyer, upon the seller's endorsement of

the invoices and bills of lading of such cargoes."
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PURCHASE BY AGENT.

Second Error. The Court charged that, if Plaintiff,

acting as purchasing agent of Schwartz, Lowe & Co.,

ho IIgilt the goods before receiving notice of Mr. Easton's

retirement, the title passed to Schwartz, Lowe & Co., and

he was liable even though they were shipped after notice

of his retirement (rec. p. 321, 322, Assignment No. 32,

rec. p. 383).

This erroneous instruction is prejudicial because £4738

out of the total of £4868 demanded by defendant in error

are for goods purchased for Schwartz, Lowe & Co. (Rec.

p. 82).

The evidence shows that Plaintiff bought ivith its own

moneij, all goods not manufactured by itself, and charged

the price to Schwartz, Lowe & Co., plus a commission (rec.

p. 88, 110). No money of Schwartz, Lowe & Co. was ever

sent plaintiff with which to make purchases. Under such

circumstances, to say that the title vested in Schwartz,

Lowe & Co., as soon as Plaintiff bought goods to send to

them, is plainly wrong. Under such circumstances they

stood in the position of vendors.

Mechem on Afjeneij, Sees. 687 and 689.

The title was in them and they could have taken a bill

of lading in their own name; or sent one in favor of the

firm with a draft attached; or diverted the goods to an-

other customer.

We do uot intend to discuss this question at length,

partly because this brief is quite long and also because the

Supreme Court of the United States has directly decided

the point. In
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Dous vs. National Exchange Bank, 91 V. S. 618,

629.

McLaren & Co. were the agents in Milwaukee, of Smith

& Co., of Oswego, New York. They received an order from

Smith & Co. for the purchase of a large amount of wheat,

which they bought, and paid for with their own money,

rendering bills for the same, with a statement of account

for disbursements and commissions. To re-imburse them-

selves, McLaren & Co. drew drafts upon Smith & Co., at-

tached them to the bills of lading, which described Mc-

Laren & Co. as the shipper and W. G. Fitch, Cashier, as

consignee. Fitch was made the consignee at the special

request of Smith & Co., (page 634). McLaren & Co. dis-

counted the drafts with the National Exchange Bank. The

latter sent the drafts and bills of lading to the Merchants'

Exchange Bank at Watertown, New York, with directions

to store the wheat, and hold it for the National Exchange

Bank until the drafts should have been paid, and there-

upon, to deliver the wheat to Smith & Co. The Merchants'

Bank delivered the bills of lading to the Corn Exchange

elevator, which was owned by Smith & Co., with proper

instructions, but the latter, without the knowledge of the

Merchants' Bank, reshipped the greater part of the wheat

direct from the boats in which it arrived into canal boats,

sent it to Dows & Co., and delivered to them the bills of

lading, with drafts attached, which drafts were paid.

Dows & Co. were innocent purchasers.

It w ill thus l)e seen, that, if the title to the wheat vested

in Smith & Co. the instant it was purchased by McLaren

& Co. (which is the doctrine of the instruction under dis-
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cussion), the sale to Dows & Co. was valid. If, however,

McLaren & Co. held the title, and had the rights of a ven-

dor, the title to the wheat remained in the National Ex-

change Bank. So the lower Court held, in fact, and

rendered a judgment against Dows and Co., for |31,111.51.

The Court says, per Justice Strong, that the only ques-

tion in the case was, whether the ownership of the Plain-

tiffs ( the National Exchange Bank ) , had been divested be-

fore the conversion by Dows & Co. "It is not open to

question that McLaren & Co. having purchased it (the

wheat) at Milwaukee, and paid for it with their own

money, hecaitie its owners. Though they had received

orders from Smith & Co. to buy all wheat for them, and

to ship it, they had not been supplied with funds for the

purpose nor had they assumed to contract with those

from whom they purchased, on behalf of their correspond-

ents. They were under no obligations to give up their

title, or the possession on any terms, other than such as

they might distate. If, after their purchase, they had sold

the wheat to any person living in Milwaukee, or elsewhere,

other than Smith & Co., no doubt their vendee would have

succeeded to the ownership. Nothing in any agency for

Smith & Co. would have prevented it. This we do not

understand to be contraverted." (Italics are ours.

)

There is much more to the same effect, but we forebear

further quotation.

We will cite only one more case :

The Merrimack, 8 Cranch. 317.

Goods were laden upon a vessel in England, after the
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declaration of war in 1812, for various consignees in the

United States.

"These goods were purchased by Baily, Eaton & Brown,

merchants of Sheffield, in pursuance of orders from the

claimants." This is the statement as to the goods of one

of the claimants, and, it appears as to all of them, that the

purchases were made by English agents for American

merchants in the United States, the English merchants

paying their own money for the goods, to the persons from

whom they purchased them.

The vessel and cargo were captured, and condemnation

sought as prize. The whole case turns upon the question,

whether the title to the goods had vested in the persons

for whom they had been purchased. It was held as to

three of the claimants, that the title had vested, and there-

fore they were not prize, but, as to one, the title had

not vested, and the goods were properly condemned.

Chief Justice Marshall delivered the opinion of the

Court, as to most of the cases, and bases his decision en-

tirely upon the (juestion whether the acts of the parties

showed that it was intended that title should vest in the

consignees. He treats the case exactly like one between

vendor and vendee. (See page 327).

As to one of the claimants, whose goods were held not

to be prize, Justice Story dissented, and speaking of the

agents in England, says:

"It is true that the go(Kls were purchased pursuant to

the orders of Messrs. Wilkins ; but I do not think that the

property by the mere purchase, became vested in them;

and the usage and course of trade is generally otherwise.
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The purchase was made with the money of the shipper;

and until a delivery, actual or constructive to the Messrs.

Wilkins, the propriety thereof remained completely in the

shipper."

These cases leave little to be said.

The consequences of the doctrine of the charge also con-

demn it. Plaintiff could abandon its possession and lien,

and send the goods to the wrong-doer after knowledge of

the fraud to the detriment of Mr. Easton, who was merelj-

negligent, presumably through ignorance of law, and mis-

placed trust in a formed partner.

There is nothing to commend such a rule. Its injus-

tice is such a case, and its injustice in the case at bar

alike condemn it.

TITLE PASSED BY MERE SHIPMENT.

Third Error. The Court charged the jury (rec. p. 322,

Assignment No. 33, rec. p. 384), that the title to the goods

sold by Plaintiff to Schwartz, Lowe & Co. passed to the

latter as soon as such merchandise was delivered to the

common carrier for transportation, regardless of the time

when the bill of lading therefor was mailed.

This instruction was levelled at the shipment of Decem-

ber 2nd, 1898, which was sent off the day before the letter

of December 3rd, from Plaintiff to Schwartz, Lowe & Co.,

San Jose de Costa Rica was sent. In the latter letter.

Plaintiff refers to the receipt of the telegram announc-

ing the withdrawal of Mr. Easton, and in the same



George Wostenholm & Son, Limited. 49

letter encloses the bill of lading. It is also levelled at the

shipments prior to December 2nd, 1898, and which were

on the way when they received the telegram.

It will be observed, as to the shipment last mentioned,

that Plaintiff still had the bill of lading in its possession.

The doctrine announced is directly contrary to the case of

Minturn vs. Alexandre, 5 Fed. Rep. 117 (Choate

D. J.)

There the libellants sued for damages to sugar, by col-

lision on board a vessel. The sugar had been shipped from

Havana, to be carried to New York, and there delivered to

libellants and "bills of lading tlierofor duly signed by the

master of said bark, naming the libellants as consignees of

said sugar" were alleged to be in the possession of the

libellants.

An exception was filed by respondent, because the libel

did not sliow "what if any right, title or interest the said

libellants, as consignees, had in said sugars at the times

in the libel mentioned."

(Page 117). "This exception must clearly be sustained,

because the libel contains no averment whatever of the de-

livery of the bill of lading to the libellants, or to any one

for their use; or, by other proper averment shows in any

way that they consented to or became parties to the con-

signment.

"A bill of lading may be made cmt naming a person as

consignee, but something more is necessary to make the

person so named a consignee. That relation to property

cannof be established without such person's consent or

against his will ; and a delivery of a bill of lading or some
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agreement in relation to the shipment', between the shipper

and the person named as consignee, is just as necessary

as the delivery of a promissory note is necessary to make

it anything but a piece of paper with scratches on

it. * * *

"It is true that the possession of a bill of lading by

the consignee named therein, or by the indorsee thereof,

is prima facie evidence of ownership of the goods, just as

possession of the goods themselves would be, and that the

possession of such bill of lading is also prinia facie evi-

dence of the transfer to the consignee, or indorsee of the

bill, of the title or interest which the shipper had at the

time of shipment, whatever that may be."

We would suggest, that the title does not pass as long as

anything remains to be done to give the vendee complete

dominion over the goods. The delivery of the bill of

lading, without which Lowe could not get the goods, as

Plaintiff well knew (rec. p. 115), is a very important

step in that direction.

The doctrine of the charge is also contrary to the ratio

decidendi in

EUmer vs. HiUs, 138 Cal. 134.

We believe these cases settle the proposition that the

instruction was erroneous as to the shipment of December

2ud, 1898, and that as to that, the Plaintiff still retained

full power over the goods and over the title to them.

As to the other shipments, we concede the general rule

(ignoring the bill of lading) to be, when goods are de-

liver<Hl to the carrier, in fulfillment of a contract of sale.
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and nothing more is to be done by the vendor, in other

words, as the final act in the execution of the contract

b.y the vendor; that the title will pass when the goods are

delivered to the carrier. In such cases, the latter is the

agent of the vendee. The facts are different here. These

goods were ordered by Schwartz, Lowe & Co., with express

directions to Plaintiff to pay the freight through to San

Jose. Plaintiff's witnesses emphasize this (rec. p. 116,

120, 121 and 124). Schwartz, Lowe & Co. were to have no

relations with the carrier; it was an express direction for

the Plaintiff to lay the goods down in San Jose.

The following citations sustain the proposition that if any-

thing remains to be done by the carrier, such as the seg-

regation of the articles to be sent, or if he is to transport

them to a particular place, the title does not pass to the

vendee until that shall have been done.

Second Benjamin on Sales, Section 925, where it

said:

"If, however, the vendor should sell goods, undertaking

to make the delivery himself at a distant place, thus assum-

ing the risks of carriage, the carrier is the vendor's agent."

The same proposition is sustained in

Magnidcf cs. iiacjv, 33 ^Id. 344; 3 Am. Rep. 177,

182.

Magruder, in Annapolis, wrote to Gage & Co., in Boston,

asking how much they would charge tor a cargo of ice.

Gage & Co. replied that the price would be $5.00 a ton,

and we "will get freight as low as possible." The order

was sent, authorizing Gage & Co. "to get freight as low

as possible." The bill of lading seems to have been in the
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name of Magruder. The ice was damaged in transit, and

the question was, who should stand the loss. It does not

appear who was to pay the freight.

(P. 180) "The question as to what acts are necessary

to be performed by a vendor under an executory agree-

ment for the sale of unspecified goods, in order to transfer

the title to the vendee and subject him to the risk of the

carriage, depends entirely upon the agreement, either ex-

press or implied, between the parties. If the vendor under-

takes to make the delivery himself at a distant place, thus

assuming the risk in the carriage, the carrier becomes the

agent of the vendor, and the property will not pass until

the delivery is actually made.

(P. 181) "If, therefore, in this case, the appellants

directed the appellees to send them a cargo of ice, and they

delivered it to a common carrier to be freighted for and

on account of the appellants and there was no other agree-

ment in regard to the sale and delivery of the same, the

Court was right in saying to the jury that the title passed

to the appellants' and that the appellees were entitled

to recover.

"The question, as to whether there was any other agree-

ment between the appellants and appellees in regard to

the sale and delivery of the ice than that to be found in the

correspondence and bill of lading, was fairly submitted

to the jury, and the Plaintiff's right to recover, upon the

finding of the facts set forth in the prayer, was based upon

the express pro\'iso that there \\'as no other agreement in

regard to the delivery of the ice."
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See also

Orocc vs. Brien, 8 How. 429, 438.

where the Court says:

"If the soods are shipped at the risk of the consignor,

though the freight is paj-able by the consignee, the prop-

erty (title), remains in the former."

These citations show that it is not a foregone conclusion

that drlii-crij alone to the carrier vests title in the con-

signee.

See also

McNeal vs. Braim, 53 N. J. L., 617 ; 2fi Am. St. Rep.,

441, 443.

Braun doing business in Philadelphia, agreed with Mc-

Neal at that place, to sell McNeal ninety-eight tons of

coal, to be delivered at Burlington, New Jersey. It was

shipped on board a barge, selected by Braun, with the bill

of lading running to McNeal, "he or they to pay the

freight," the amount, however, to be deducted from the

price. The coal arrived at the consignees wharf, and was

lost there. The Court says

:

(Page 443). "It is sometimes stated as a general rule

that delivery to the carrier is delivery to the consignee,

and that the goods are to be carried to their destination at

his risk. But an examination of the decisions to that effect

will show that this doctrine prevails only where the con-

tract of sale, as between the consignor and the consignee,

was concluded at the place of shipment, and the under-

taking to ship ivas collateral to the contract of sale, as in

Tregclles vs. Setrell, 7 Hurl. & N. 573. It will also be

f(mnd that the rule uniformly adopted in the line of de-
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cisions is, that the risk of loss in transportation depends

upon the nature of the transaction, the terms of the con-

tract, and the intention of the parties. In Dunlop vs.

Lamhert, 6 Clark & F., 600, 619-621, Lord Cottenham said

:

'When the party undertaking to consign undertakes to de-

liver at a particular place, the property, till it reaches that

place and is delivered according to the terms of the con-

tract, is at the risk of the consignor.' In Calcutta Co. vs.

De Mattos, 32 L. J. Q. B. 332; 33 L. J. Q. B. 214, Mr. Jus-

tice Blackburn said : 'There is no rule of law to prevent

the parties from making whatever bargain they please.

If they use words in the contract showing that they intend

that the goods shall be shipped by the person who is to

supply them, on terms that when shipped they shall be the

consignee's property and at his risk, so that the vendor

shall be paid for them whether they are delivered at the

port of destination or not, this intention is effectual. * *

* * If the parties intend that the vendor shall not only

deliver them to the carrier, but also undertake that they

shall actually be delivered at their destination, and ex-

press such intention, this is also effectual. In such a case,

if the goods perish in the hands of the carrier, the vendor

is not only not entitled to the price, but he is liable for

whatever damage may have been sustained by the pur-

chaser in consequence of the breach of the vendor's con-

tract to deliver at the place of destination.' "

(Page 445). "Under a contract of this sort, delivery of

the coal on board the barge was delivery to the master as

the Plaintiff's bailee or agent to perform for him the act of

delivery in execution of his contract : 1 Corbin's Benjamin
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on Sales, Sec. 566. Meanwhile, and until delivery was con-

summated in snth a manner as to be effectual as between

vendor and purchaser, the coal was at the plaintiff's risk."

(Italics are ours.)

If the title had passed upon delivery to the carrier, the

loss would have fallen upon the consignee in the above

case.

A very instructive case is that of

Buckingham vs. Dake, 112 Fed. Rep. 258, 264.

On November 1st, 1898, Buckingham went to look at five

hundred steers upon the place of Gillett at Woodbine,

near Herington, Kaui^as. Ou November lith, without

further inspection at Kansas City, Buckingham bought

the steers and six hundred and fifty others, on feed else-

where. Gillett agreed to ship the cattle from Woodbine to

Alma, where Buckingham lived.

On November 17th, Gillett bought from Trowers' Sons

three hundred and eleven steers, and on November 18th

gave them a chattel mortgage upou them, to secure the

payment of the price.

They were described as being on his feed lots at Hering-

ton, Kansas. The cattle purchased from Trowers' Sons

arrived at Woodbine on the morning of November 18th.

On the 17th (page 268) Gillett directed his foreman to

ship the cattle to Buckingham at Alma, where they arrived

at 4 p. M. on the 18th, and were taken possession of by

Buckingham's foreman at that time. Gillett did not ship

the oflicr two liundred steers from Woodbine, but pur-

chased them elsewhere to make up the number which

Buckingham supposed were to come from Woodbine.
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(Page 2G9). "The general rule goveruing contracts of

was not recorded until November 19tli, so that Bucking-

ham was not affected with constructive notice.

It was claimed by Buckingham that the title to the

cattle vested in him, when on the evening of November

17th, Gillett directed his foreman to ship the cattle to

Buckingham. That this was a specific appropriation of

the cattle to the fulfillment of Gillett's contract of sale of

November 14th.

The Court says:

(P. 268). "The determination of this case, therefore,

rests upon, first, the correctness of the proposition stated

by the trial court—that if the cattle in question were not

the ones which Buckingham thought he was purchasing,

namely, those in the cattle pens at Woodbine belonging to

Gillett, then no title attached in favor of Buckingham to

the cattle until the delivery of the same at Alma. By re-

calling the evidence already detailed, it will be found that

the cattle were delivered to Buckingham's agent at Alma

at 4 o'clock in the afternoon of November 18th, and that

the money was paid by Buckingham to Gillett in the night

of November 18th, while they were on their way from Kan-

sas City to Alma on the train, so that no money was paid

on account of the sale until after the actual delivery at

Alma. It also clearly appear's from the evidence that

Gillett was to deliver the cattle at Alma, paying all freight,

including that from Herington to Alma."

(Page 269). The general rule governing contracts of

sale of personal property is that, if a delivery is to be made

at a certain place, the vendor's title is not divested until
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delivery is made at that place, and until delivery is so

made the vendee has acquired no title. The contract of

sale may be complete before then, but the sale is not com-

plete until delivery is made according to the terms of the

contract. Association vs. Nipp, 6 Kan. App. 730-736, 50

Pac. 956. When the vendor by the terms of the contract

is to pay the freight to the place of delivery, the place of

delivery becomei;! the place of sale, and title is not divested

until the transportation is at an end.

Taylor vs. Cole, 111 Mass, 363;

Brewing Co. vs. De France, 91 Iowa, 108 ; 58 N. W.

1087; 28 L. R. A. 386; 51 Am. St. Rep. 329;

Association vs. Nipp, supra."

This question of the vesting of the title frequently arises

in cases of conflicting liquor laws of the various States of

the Union. Such a one was

Brewing Association vs. Nipp, 6 Kans. App. 730;

50 Pac. Rep. 956, 957.

Plaintiff, at St. Louis, and one Saunders, entered into

an agreement by which Plaintiff should sell Saunders

beer to be delivered free on board at Wichita, Kansas. All

freight was to be paid by the vendee, but charged to the

vendor, in case it did not exceed a certain rate. All above

that rate was to be paid by the vendee.

( Page 958 ) . The Court says : "The contract of sale is,

therefore, complete when Saunders mails a letter or sends

a telegram ordering a car load of liquors. The contract of

sale is complete, but the sale is not. Something more must

be done. The liquors must be separated and delivered to

Saunders before the sale is completed. It is clear that the
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separation took place in St. Louis. The delivery is or-

dinarily made to the purchaser by a delivery to the carrier.

Where the purchaser is to pay the freight, the carrier is

his agent. 'The illegality of the sale of intoxicating liquors

frequently depends upon the place where the sale is made.

This is governed by the place where the sale is completed

by delivery. Where the vendor is to, and does, pay the

freight to the place of delivery, the place of delivery be-

comes the place of sale.' 11 Am. & Eng. Enc. of Law, 742.

See also, cases there cited. *If, by the terms of the con-

tract the seller is required to send or forward the goods to

the buyer, the title and risk remain in the seller until the

transportation is at an end, after which time the title is

vested in the buyer. Bloi/d vs. Pollock, 27 W. Va. 75,'

"

* * * and other cases. (Italics are ours.)

In Bloyd vs. Pollock, 27 W. Va. 75, 78, the question

arose in such a manner that the Court was necessarily

forced to decide whether title vested in the purchaser at

the instant of delivery to the carrier, or not. The Court

(Page 129). "If M. & J. Pollock had bought this car

load of wheat of Bloyd, and nothing had been said about

the delivery, the moment the car load of wheat was shipped

at Glen Easton (Bloyd's place of business), on the Bal-

timore & Ohio Railroad to M. & J. Pollock, at Wheeling, it

would have been the property of M. & J. Pollock, and if it

had been lost before it reached AVheeling it would have

been their loss. * * *

(Page 131). The Court then quotes from Story, as fol-

lows:
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''The first rule of law applicable to delivery, and to

which all other rules are subordinate, is that no sale is com-

pleted so as to vest an immediate right of property in the

buyer, so long as anything remains to be done between the

buj^er and seller."

( Page 134 ) . "As the wheat on the principles laid down

in this case must be regarded as delivered upon its arrival

at the depot in Wheeling—the place designated for the

deliver}'—and that, too, though no notice of such arrival

was given the vendee, the contract of the vendor was per-

formed on the arrival of the wheat at the depot in Wheel-

ing; and the Baltimore & Ohio Railroad Co. then became

the agents of the vendees, holding the wheat for them."

The whole reasoning of this case is inconsistent with

the idea that deliverfj alone to the carrier vests title in the

consignee.

In order to illustrate the situation, let us suppose that

in spite of these letters ordering the goods, and directing

Plaintiff to pay the freight through to San Jose, it had

merely delivered them to the carrier with directions to

collect from the consignee ; that the goods arrived safely at

the custom house in San Jose, but upon demand by the

carrier, Lowe had refused to pay the freight, and had

cabled or written calling Plaintiff's attention to the speci-

fic directions in the letter, which were a part of the con-

tract. Suppose, while discussion was going on, the goods

had been destroyed by fire. Upon whom would the loss

linve fallen? It seems clear the loss would not have fallen

upon the vendee, because he was called upon to do some-
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thing which the other party had undertaken to do by ac-

cepting the order. In other words, the Plaintiff would not

have fully performed its contract, which was not only to

send these goods, but to pay the freight clear through.

This seems decisive as to the question of vesting of title.

The effect of this charge was to relieve Plaintiff of the

obligation of re-taking its goods, when it discovered the

fraud perpetrated by Lowe in giving the order in the

old firm name. The assumption was, evidently, that if the

goods were not the property of Plaintiff, it could not or

was not obliged to re-take them. The strong inference fol-

lows that if they remained its property, they were under

such obligation. In other words, that it had not parted

then with the property, and that to allow it to slip from its

possession, to allow the title to pass from it thereafter,

would not be a parting with the property in good faith,

upon the continued belief that Mr. Easton was still a part-

ner. That is the measure of Plaintiff's rights under the

Civil Code of California, Section 2453.

COSTA RICA LAWS.

Fourth Error. Instructing the jury that where a part-

nership is domiciled in California, the liability of the

partners is controlled by the laws of California in the ab-

sence of an express provision to the contrary known to the

creditors of such firm, even though such firm does business

in foreign places. Also directing the jury to disregard the

Costa Rica laws which were in evidence. (Assignment
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Nos. 35 to 39, rec. p. 387 ) . The argument under this head

is addressed princii)all3' to the order of March 30th, 1898,

(rec. p. 119), taken before dissolution.

The facts are: At the inception of business relations,

William Schwartz went to England and arranged a basis

upon which future business should be done. This was

embodied in a letter of Thomas Wing to William Schwartz,

dated January 28th, 1897 (rec. p. 81). Thomas Wing

went to Costa Rica as the accredited traveler of Plaintiff,

authorized to take orders, receive payments and make any

needful business arrangements (rec. p. 118). While there,

he took the order of March 30th, 1898 (rec. p. 118 and

124). Neither the San Francisco partners, nor Plaintiff's

officers in England had anything to do with the making of

the contract. It was to be performed by shipments made

by Plaintiff (from where is not stated), to San Jose de

Costa Rica, the Plaintiff to pay the freight to that point,

and charge it to Schwartz, LoAve & Co. (rec. p. 124). The

domicile of tlie firm, if a partnership can have one, was

at its principal place of business, San Jose de Costa Rica,

as provided in the articles of co-partnership (rec. p. 280).

The charge of the Court, therefore, starts with a mis-

take of fact. The partnership was not domiciled in Cali-

fornia. The predicate being gone, the instruction must

fall. If it be true as stated, that the law of the domicile

of the purchaser controls then as the tirm was domiciled

in Costa Rica, its laws control, and their exclusion was

error.

According tit this charge, ji contract made by Schwartz.

Lowe & Co. with Plaintiff in France, to be performed in
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Germany, would be controlled by the laws of California.

But the principle announced is not correct.

The true rule is that contracts are governed as to the

manner of their execution, the capacity of the parties to

contract and the liability of the parties upon the contract

when made, by the law of the place where the contract is

entered into; that the method of performance is governed

by the law of the place of performance.

We may ignore the arrangement with William Schwartz

( rec. p. 81 ) . It was not a contract. It was mereh' a basis

for future contracts.

Gipps Brewing Co. vs. De France, 91 Iowa, 108 ; 51

Am. St. Rep. 329;

Bretcing Assn. vs. Nipp, 6 Kan. 730, 736;

The following citations sustain the above statement

:

Scudder vs. Union National Bank, 91 U. S. 406,

Hunt, J. (1875).

Ames & Co. were in business in St. Louis, and Leland

& Harbach, in Chicago, had from time to time bought pork

for Ames & Co. upon commission.

Scudder, a member of Ames & Co., came to Chicago at

the request of Leland & Harbach, who were embarrassed.

Leland & Harbach bought for Ames & Co., five hundred

barrels of pork. In payment Leland & Harback gave a

check on the Plaintiff bank. A bill of exchange was drawn

upon Ames & Co. by direction of Scudder, verbally given.

It was offered for discount to Plaintiff, but declined.

Thereupon Defendant allowed a message to be sent to the

bank, to the effect that the bill had been drawn upon

Ames & Co. by its authority. The bank then discounted the
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draft. By the law of Missouri, an acceptance of a draft

must be in writing, but not so by the law of Illinois.

The Court states the rule thus:

The execution, interpretation and validity are deter-

mined by the law of the place where the contract is made.

Matters connected with its performance are regulated by

the la\\' prevailing at the place of performance.

"A careful examination of the well considered decisions

of this country and of England will sustain these posi-

tions."

The validity of this contract of March 30th, 1898, i. e.,

whether it was a firm contract, binding Easton and the

others, is to be decided by the law of the place where it was

made.

See also

Morgan vs. N. 0. M. <& T. II. (Jo., 2 Woods, 244; 17

F. O. No. 9804. Bradley, J. (1876).

Hoicncstrin vs. Barnes, 5 Dill. 482, 12 F. C. No.

6786. (1879). Miller Circuit Judge and Foster

District Judge. Opinion by Foster, D. J.

In the latter case Defendants made two promissory notes

and delivered them in Kansas. They were made payable

in Missouri. Each note contained a provision for attor-

ney's fees, in case of suit.

The Supreme Court of Kansas had decided such notes

to be negotiable, and that of Missouri, that they were not

negotiable.

The Defendants insisted that as the contracts were to

be performed in Missouri, the parties must be presumed
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to have contracted witli reference to the law, as declared

by the Supreme Court of that State. The Court says

:

"From the authorities which I have been able to ex-

amine, the true rule of construction is this: any interpre-

tation or construction applicable or incidental to the per-

formance should be governed by the laws of the place of

performance, and such matters of construction or inter-

pretation as go to the execution and validity of the con-

tract are determined by the laws of the place where the

contract was made. This is the rule established by the

Supreme Court in the case of Scudder vs. Union National

Bank, 91 U. S. 406. Now, if this case is such a one as calls

for the application of this rule of construction, 1 should

say, the laws of Kansas control, because the question is

simply this: Are these writings promissory notes? * *

* * They were made in Kansas, and the laws of that

State must determine their legal effect. It is a question

touching their validity, and goes back to the execution of

the papers."

The matter was exhaustively considered in

Liverpool Steam Co. vs. Phoenix Ins. Co., 129 U. S.

397, 435, Gray, J.

This was a libel in personam in the United States Dis-

triet Court of New York, against the Defendant, otherwise

known as the Guion line.

The owner of certain goods shipped them by the Defend-

ant line under a bill of lading issued in New York, which

contained a clause exempting the Defendant from liability

for loss in certain contingencies. Plaintiff insured the

goods which were lost. The question decided was whether
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the clause of the bill of lading exempting the Defendant

from liability was valid or not. If governed by the law

of England, as claimed by the Defendant, it was valid; if

governed by that of New York, it was not.

(Page 447). The Court said the general rule as stated

by Lord Mansfield, is that the place where the contract is

made, and not where the action is brought, is to be con-

sidered in expounding and enforcing the contract, but that

this rule admits of an exception when the parties, at the

time of making the contract, had a view to a different

kingdom.

( Page 448 ) . The Court then cites a number of English

cases. The first is

Peninsula & Oriental Co. vs. Shamed, 3 Moore P. C.

(N. S.), 272, 290,

where the Privy Council says

:

"The general rule is that the law of the country where

a contract is made governs as to the nature, the obligation

and the intei'pretation of it. The parties to a contract are

either the subjects of the power there ruling, or as to tem-

porary residents, owe it a temporary allegiance ; in either

case equally they must be understood to submit to the law

there prevailing, and to agree to its action upon their con-

tract. It is, of course, immaterial that such agreement is

not expressed in terms; it is equally an agreement in fact

presumed da jure, and a foreign court interpreting or en-

forcing it or any contrary rule, defeats the intention of the

parties as well as neglects to observe the recognized comity

of nations."
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(Page 450). In deciding the case of Lloyd vs. Guihert,

supra, Justice Willes says : "It is generally agreed that the

law of the place where the contract is made is prima facie

that which the parties intended or ought to be presumed

to have adopted as the footing upon which they dealt, and

that such law ought therefore to prevail in the absence of

circumstances indicating a different intention, as, for in-

stance, that the contract is to be entirely performed else-

where. * * *"

(Page 452). " 'But the intention of the parties was ad-

mitted to be the crucial test ; and the law of the ship's flag

was considered as the law intended by the parties to gov-

ern their contract.' "

(Page 452.) It quotes from

Jacobs vs. Credit Lyonnais, 12 Q. B. D. 589.

(Page 453.). Where Denman J., in deciding the case,

says, "The general rule is that where a contract is made in

England between merchants carrying on business here, as

this is, but; to be performed elsewhere, the construction of

the contract, and all its incidents, are to be governed by the

law of the country where the contract is made, unless there

is something to show that the intention of the parties was

that the law of the country where the contract is to be per-

formed should prevail. * * * The broad rule is that

the law of the country where a contract is made, presum-

ably governs the nature, the obligation, and the interpreta-

tion of it, unless the contrary appears to be the express in-

tention of the parties." 12 Q. B. D., 596, 597, 600.
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(Page 453.) The Supreme Court then says it has not

had occasion to consider how a contract like that before it

should be expounded, but it has acted upon the general

principle "that contracts are to be governed as to their

nature, their validity and their interpretation by the law

of the place where they ^^'ere made, unless the contracting

parties clearly appear to have had some other law in view."

(Page 457.) It also cites:

McDaniels vs. Chicago, etc., Railicay, 24 O. 412, 417,

which was a contract made in Iowa to transport cattle

from that State to Illinois, under a contract containing

exemptions from liability. Justice Dillon decided that the

case was governed by the law of Iowa, which permitted

no exemption. The contract, being entire and indivisible,

made in Iowa, and to be partly performed here, it must, as

to its validity, nature, obligation, and interpretation, be

governed by our law."

(Page 458). The Court then says : "This review of the

principal cases demonstrates that, acording to the great

preponderance, if not the uniform concurrence of author-

ity, the general rule that the nature, the obligation and the

interpretation of a contract are to be governed by the law

of the place where it is made, unless the parties at the time

of making it have some other law in view," required the

contract under construction to be held an American con-

tract.

(Italics throughout are ours.)
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The «]|ueHtion before the Court was the obligation of this

contract. Was Easton obligated? i. e., bound? This ques-

tion the Court took from the jury.

Further citation is unnecessary. Prima facie the laws of

Costa Rica, the place where the contract of March 30, 1898,

was made by Thomas Wing and Lowe, were adopted by the

parties (Liverpool, etc., vs. Phoenix, p. 450j, and this pre-

sumption controls because there was no evidence of an

''express intention of the parties" to the contrary. (Id.

p. 453.)

Foreign laws are matters of fact.

Talhot vs. Seeman, 1 Cranch 38.

Hanley vs. Donoghue, 116 U. S. 4.

Liverpool etc., vs. Phoenix, etc., 129 U. S., 397, 445.

This would apply to statutory law even if there were no

dispute as to translations. But as in this case Miss Diggs

testified for defendants and Charles F. Gompertz some-

Avhat differently for Plaintiff (for instance at rec. p. 253),

the whole matter should have been submitted to the jury in

any event.

It will be seen that these laws provide an elaborate

scheme, differing in a marked degree from ours.

Thus, the Costa Rica Civil Code provides that part-

ners, with respect to their obligations to third per-

sons are considered as if there were no partner-

ship. (Art. 1232, rec. p. 252) ; the partners are bound only

for a proportional liability (art. 1235a, rec. p. 252) ; these

and other provisions apply to commercial partnerships
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when not opp<)se<l to the laws and usages of commerce

(art. 1206, reo. p. 251). This reference to the laws and

usages of commerce is repeated in Art. 211 of the Commer-

cial Code, so it must mean something besides that code in

both cases. That is also a question upon which the jury

should have passed. The Commercial Code provides for a

mercantile register in the capital of each province (art. 22,

rec.-p. 254), in which all articles of partnership must be

recorded (Id. art. 25.) Several kinds of partnership are

provided for (art. 212,, rec. p. 256) and all must be entered

into at first by a private writ'uKj (art. 231 and 232, rec. p.

257), which writing obligates them to enter into a formal

document. This formal document must contain ten differ-

ent matters (art. 233, rec. p. 257), and an abstract of it

must be recorded in the public registry (art. 237, rec. p.

258). These provisions make the formation of a partner-

ship substantially like the launching of a corporation in

California.

But the Commercial Code also provides that merchants

need not enter into this formal partnership if they do not

wish to . (Art. 301, rec. p. 259). These are partnerships

(rec. p. 259, art. 302), and are called "accounts in partici-

pation," and may be by private contract, either in writing

or orally (Id. art. 302), the only disadvantage being that

none but the partner who conducted the negotiations can

sue upon the contract ; and, on the other hand, the creditor

can sue only the one in whose name the business is carried

on. (Rec. p. 260, art. 304). Ansel M. Easton's name did not

appear in the finn name of Schwartz, Lowe & Co. The firm

was originally composed of five partners (rec. p. 283),
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Speyer and the defendants and Lowe. They executed writ-

ten articles, which were never recorded. (Eec. p. 277, 278

and 279). In 1895, William Schwartz went to Costa Rica

and there bought out Speyer, and the business continued

by tacit understanding, without any new articles. That is,

the original firm was dissolved, and by oral understanding

a new one was created. Just the case provided for by art.

301-305 of the Commercial Code. ( Rec. p. 259 and 260.

)

From this, it will be seen that defendants had a right

to have the jury say whether this was not an "account in

participation," by which Mr. Easton was not liable to

plaintiff, and whether in any event he was liable for more

than his proportion. AVe have not gone into a full dis-

cussion of Costa Rica laws, because they were excluded.

We have shown only enough to make it clear that the ex-

clusion of these laws was prejudicial error.

PLAINTIFF AFFIRMED THE CONTRACT.

Fifth Error. We complain of the refusal to charge

that when Plaintiff discovered the fraud perpetrated upon

it by Lowe in giving the order of October 1st, 1898 in

the name of the old firm it had a right to rescind; but

that by continuing to supply goods called for by that

order after full knowledge, it affirmed the entire contract

as one between it and Lowe alone, and not with the four

partners as it had at first supposed it to be. (See rec. p.

299, 300.)

The facts are briefly these:

After the dissolution (June 20th, 1898), Lowe, in the

old firm name, continued to correspond with Plaintiff, and
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on October 1st, 1898, sent a letter referring to the firm

as if still existing, signed Schwartz, Lowe & Co., and as if

to emphasize the fact that no change had taken place,

added a personal postscript signed "L. Leon Lowe." In

this letter he enclosed an order for about $15,000 worth

of goods (rec. p. 125), composed largely of Morton's goods

(rec. bottom p. 126). In the letter enclosing the order

he also sent for Corbett's Worcestershire Salt Bread, also

for each month for six months 100 cases of <Tilbey's Sherry

Castle No. 1, Gilbey's Old Tom Gin 10 cases each month,

Scotch Whisky 5 cases each month and 100 to 150 bags

Patna rice each month (rec. p. 167).

There is no hint in this letter of any retirement of

Mr. Easton or any other change, and there never was any

such hint in any of his letters. Plaintiff was ignorant of

the change till it received the telegram on December 3rd,

1898. This stopped the perpetration of a further fraud

and also put Plaintiff upon inquiry. Then, and still more

clearly by the formal notification received on December

17th, 1898, Plaintiff learned that Lowe had been doing

business on his own account and had fraudulently used

the firm name in giving the order of October 1st, 1898.

They then had ///// knoirledye and could act intelligently.

That Lowe's suppression of the important fact that three

out of four of the partners had retired, was a fraud upon

Plaintiff scarcely needs authority; but we cite Civil Code

of Cal., 1565, 1567, 1568, 1572, sub. 1, 3 and 5. Also

Schiffcr vs. Dietz, 83 N. Y. 300, 307.

Plaintiff sued to rescind a purchase of real estate, on

the ground of the fraud of Defendant, in failing to dis-
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close to him that he was married, whereby a claim for

dower existed in his wife. Plaintiff had known Defendant

for some time, and knew of the death of his first wife. De-

fendant had frequently si)oken to Plaintiff about being

lonely. Thereafter Defendant was secretly married, and

later entered into the contract of sale, without disclosing

the second marriage to Plaintiff.

The Court says:

"The trial Judge found as a fact that the Defendant

knew that the Plaintiff believed him to be unmarried, and

that in suppressing the fact of his marriage he was guilty

of a wilful fraud. * * * We concur in the conclusion

of the trial court that this did not justify the Defendant

in omitting to disclose to the Plaintiff that a marriage

in form had been consumated, or relieve him from the

charge of fraud. He knew that the Plaintiff was dealing

with him upon the assumption that he was unmarried.

Even if the second marriage was void, or might for any

reason have been annulled, he was in duty bound to dis-

close to the Plaintiff the circumstances of the situa-

tion." *

Although silence as to a material fact is not necessarily,

as a matter of law, equivalent to a false representation,

yet concealment or suppression by either party to a con-

tract of sale, with intent to deceive, of a material fact

which he is in good faith bound to disclose, is evidence of

and equivalent to a false representation.

Stewart vs. Wyoming Ranch Co., 128 U. S. 383, 388.

Now as to the remedy, the California Civil Code pro-

vides :
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Sec. 1689. "A party to a contract may rescind the same

in the following cases only:

"1. If the consent of the party rescinding, or of any

party jointly contracting with him, was given by mistake,

or obtained through duress, menace, fraud or undue influ-

ence, exercised by or with the connivance of the party as to

whom he rescinds, or of any other party to the contract

jointly interested with such party." * * »

It is believed that a sound argument could be made upon

the basis of the telegram of December 2nd, 1898, from the

Crocker, Woolworth National Bank to Plaintiff (rec. p.

268 and 269), and the shipments of December 7th and

16th, 1898 ; but in order to avoid all question we select the

formal notification received December 17th, 1898, and the

shipment referred to in Plaintiff's letter of January 7th,

1899 ( rec. p. 212), in which they address Schwartz, Lowe

& Co., at San Jose de Costa Rica, although they then knew

it was Lowe alone, and send invoice and consular invoice

for fifty-seven packages of Gilbey's goods, all of which are

ordered in the letter of October 1st, 1898) rec. p. 166).

The exact date of the shipment is not given ; but an exam-

ination of previous letters discloses that it was usually

about a week before the invoices were sent, so that it is

clear that this large shipment was made t,fter December

17th, 1898, when the formal notice was received showing

that Lowe had acted alone, under the old name.

Now, what Plaintiff's rights and duties were, are shown

by the above code section and the following decisions:

Mudsill Mining Co. vs. Watrous, 61 F. R. 163, 186.

This was a case of an action by the vendee to rescind
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a contract of sale of a mine, on the ground of fraudulent

representations. The Court says

:

"When a purchaser acquires knowledge that he has been

defrauded, he has an election of legal remedies. He may

keep the property and sue for damages, or repudiate the

contract and demand recission. These remedies are not

concurrent, but inconsistent, and the adoption of one of

necessity excludes the other. The rule is well settled in

equity that after knowledge of the fraud the party

must, within reasonable time, make an election as to

whether he will affirm the trade, notwithstanding the

fraud or offer to restore the property and demand the

return of his purchase mone^'. If, after the knowledge

of the facts which entitle him to rescind, he deals with the

property as owner, it is evidence of acquiescence and an

affirmance of the contract." Citing cases. The same rule

applies to a seller, and is the same at law as in equity. In

Cohb vs. Hattfield, 46 N. Y. 533, 536,

it is said : "He cannot be allowed to deal with the subject

matter of the contract, and afterwards disaffirm it. The

election is with the party defrauded to affirm or disaffirm

the contract, but he cannot do both." * * *

In

Schiffer vs. Diets, 83 N. Y. 300, 307 (supra),

the Court says

:

"But a party entitled to rescind a contract for fraud

may deprive himself of this remedy by acquiescence; or

where the transaction is a sale of property, by his dealing

with the property as owner after the discovery of the

fraud. A party claiming to rescind a contract for fraud
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must act promptly on discovery of the fraud, and restore,

or offer to restore, to the other party what he has received

under it. He cannot thereafter deal with the other party

on the fooiiny of an eivisting contract, or with the property

acquired under it as his own. He has an election of legal

remedies; to sue for damages, or to be reinstated in the

position in which he was before the contract was con-

summated. The remedies are not, however, concurrent,

but are inconsistent, and the adoption of one necessarily

excludes the other. So when he has made an election, he

must abide by it." (The italics are ours).

See also

Westerfeld vs. New York Life Ins. Co., 129 Cal.

68, and

Negley vs. Lindsay, 67 Pa. St. 217 ; 5 Am. Rep. 427,

431, Sharswood, J.

This is an action of debt against Negley, arising on a

purchase of land by Defendant from Plaintiff. The de-

fense was fraud and misrepresentation. The Court says

:

(Page 431). "It is there said, that he who knowingly

* * * docs any positive act forgiving the fraud, or un-

duly delays claiming back his property, or giving up what

he received, aflfrms the validity of the contract; and de-

cisions in the courts of our sister States are cited in sup-

port of these instances. * « »

" 'Ratification,' says Chief Justice Lowrie, 'is, in gen-

eral, the adoption of a previously formed contract, not-

withstanding a view tbat rendered it relatively void; and

by the very nature of the act of ratification, confirmation,

or affirmance (all these terms are in use to express the
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same thing), the party confirming becomes a party to the

contract, he that was not bound becomes bound by it, and

entitled to all the proper benefits of it ; he accepts the con-

sideration of the contract as a sufficient consideration for

adopting it, and usually this is quite enough to support

the ratification.' * « • B^t if it be merely against

conscience, then, if the party, being fully informed of all

the circumstances of it, and of the objections to it, in his

own words 'with his eyes open,' voluntarily confirms it,

he thereby bars himself of that relief which he might other-

Avise have had in equity."

The foregoing citations fully sustain the proposition

that when Plaintiff learned definitely on December 17th,

1898, of the fraud of Lowe in using the former firm name

for his own benefit, learned the true nature of the offer

to contract contained in the letter of October 1st, which

they had accepted under the false impression that the

name Schwartz, Lowe & Co., used by him meant tlie four

old partners ; they had a right.

First, to repudiate the contract, rescind it, demand the

return of the goods they had then supplied under the

order of October 1st, 1898, and hold all four partners for

what they could not get, or

Second, stand by the contract and affirm it; but neces-

sarily, as they were then acting with full knowledge that

Lowe had acted alone, and without the authority of his

former partners (C. C, 2462, supra), they affirmed it as

a contract with him alone. They were not bound, when

they learned the facts, to go on; but they could be bound
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by subsequent affirmance. Continued performance is the

strongest evidence of affirmance.

But Plaintiff could not do both. That is what it did.

It continued performance after full knowledge. It sent

the fifty-seven packages of Gilbey's goods, called for in

the fraudulent order. Then, after Lowe went to pieces,

it tried to go back to where it was on December 17th, 1898,

and hold all four of the partners, just as if it had stopped

short then and rescinded as soon as it learned the facts.

That it cannot do this is shown by the following de-

cisions :

^Columhia Mfg. Co. vs. Hastings, 121 Fed. Rep.

328, 331, C. C. A.

The manufacturing company sold some tubing for

handle bars of bicycles through an agent, who was also in-

terested in the business of the purchasers.

The lower Court instructed the jurj-, that if the manu-

facturing company did not know the connection between

the agent and the purchaser, when the orders were ac-

cepted, it could rescind the contract upon discovering that

fact, unless it subsequently ratified it, but, that upon dis-

covery, it became the duty of the manufacturing company

to rescind within a reasonable time. That, if after know-

ing the connection between the agent and the purchaser,

the defendant recognized the contract as binding and

acted upon it, it waived any objections thereto, and the

jury should find the contract good. This was a case in

which ratification added a party to the contract; this in-

struction was obviously correct. The Court says

:
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"The evidence showed that after know ledge of Hastings

& Co.'s relations to the parties, tJie Defendant went on fil-

ling orders, and nowhere made any sign of a wish to

rescind or abandon the contract." * * * (Italics are

ours )

.

The only difference between that case and ours, is that

in our case the ratification left Mr. Easton, et als. out.

Katification under such circumstances is in effect the

making of a neir contract. It accepts the part perform-

ance of the fraudulent contract; accepts the parties as

then known, and directs the continued execution of the

contract on that basis.

Another instructive case is

Sanitary District vs. Richer, 91 Fed. Rep. 833, 844,

0. C. A.

Simon vs. Goodyear, etc. Co., 105 Fed. Eep. 573,

579.

Plaintiff, Simon, was a junk dealer, and had been in the

habit of selling waste rubber to various companies engaged

in the manufacture of rubber over-shoes. Rodenbach,

agent of Defendant, same to Simon and told him the rival

company was going out of business, that the price of rub-

ber would go down, but that he wanted to give him a

chance to make some money. He thereby induced Simon

to take a large contract for the delivery of waste rubber.

As a matter of fact, the other companies were not going

out of business, the representation was false; the price of

waste rubber rose, so that Simon lost money instead of

making it.
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Simon made one small delivery (page 577), and, before

he had made any more, learned the falsity of the repre-

sentation. He sought,, by negotiations to secure a modifi-

cation of his contract, which was refused, and finally gave

notice that he would perform his contract and hold tlie

Defendants for damages for the deceit.

The Court says:

(Page 579) * * * -if oue, after full knowledge

of the fraud and deceit by which he has been

induced to malie a sale of property, goes forward

and executes it notwithstanding such fraud, the damage

which he thereby sustains is voluntarily incurred. * *

* * If the fraud be discovered while the contract is

wholly executory, the party defrauded has the option of

going on with it or not, as he chooses. If he executes it,

the loss happens from such voluntary execution, and he

cannot recover for a loss which he deliberately elected to

incur. Kingman vs. Stoddard, 29 C. C. A. 413; 85 Fed.

740, and other cases. * * The Plaintiff was under

no legal compulsion to go on. What he subsequently did

was in execution of the contract. The deliberate execu-

tion of it was an adoption of it with knowledge of the

deceit, and in contradiction of his purpose to sue for de-

ceit practiced in its procurement. He cannot save his

right to sue for the fraud by notice that he will do so and

performs and exact performance with full knowledge of

the fraud which rendered performance non-obligaiory.

Neither can the action he saved, after such voluntary per-

formance, to the extent of the damage sustained hy partial

performance before full knowledge of the deceit. His duty
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w&s 'to stop short or go on with it,' to use the expression

of Judge Bronson in Railroad Co. vs. Row, 24 Wend. 74.

The execution of the contract, so far as it was executory

after full knowledge of the fraud, is equivalent to an adop-

tion of the contract with knowledge of all the facts."

(Italics are ours).

Here Simon was held to the price as fixed, because he

ratified, because he continued performance after knowl-

edge.

Kingman vs. Stoddard, 85 Fed. Rep. 740, 745, C.

C. A.

Plaintiff entered into a contract with the Defendants to

purchase stock in a third corporation, to take up some of

its notes, and in return to have the exclusive sale of de-

fendants' goods. While the contract was still executory,

except for the transfer of the stock and payment of a

small part of the consideration. Plaintiff discovered that

the assets of the corporation had been greatly over-stated

in the negotiations, but thereafter continued in possession,

made further payments and took up the notes of Defend-

ants, without claiming fraud. It also performed other

acts under the contract.

Judgment went for Defendants in the lower court, and

Plaintiff appealed. Judge Jenkins delivered the opinion

of the Court. On page 745 he says:

"But we also understand the rule to be that if he be-

come advised of the fraud perpetrated upon him in season

to recede from his engagement, and yet, with knowledge of

the falsity of the representations which had induced the
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contract, elects to perform, and clearly manifests his in-

tention to abide by the contract, he condones the fraud

and is without remedy. The contract, being against con-

science because of the fraud, is not obligatory upon him,

if he shall so elect; but if, when fully informed of the

fraud, he voluntarily confirms, ratifies and performs and
exacts performance of the contract, he condones the fraud,

and such ratification, like the ratification of the un-

authorized act of an agent, relates to the time of the con-

tract, confirming it from its date and purging it of fraud.

With respect to an executory contract, one may not, after

knowledge of the fraud, continue to carry it out, exacting

performance from the other party to it, receive its benefits,

and still pursue an action for deceit; and this because con-

tinued execution with knowledge of the fraud signifies the

ratification of a contract voidable for fraud, and condones

the fraud. * * • with respect to an executory con-

tract voidable by reason of fraud, the defrauded party,

with knowledge of the deceit practiced upon him, may not

play fast and loose. He cannot approbate and reprobate.

He must deal with the contract and with the wrong-doer

at arm's length. He may not, with knowledge of the

fraud, speculate upon the advantages or disadvantages of

the contract, receiving its benefits, and at the same time

repudiate its obligations. * * * A subsequent prom-

ise {or ratification), with full knowledge of the facts, is

certainly equivalent to an original promise made under

similar circumstances, and no one acting uifh full knowl-

edge can justly say that he has been deceived by false re-

presentations. 'Volenti non fit injuria.' " • • »
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(Page 749). "The thought is well expressed in Sclway

vs. Fogg, 5 Mees. & W. 83-85, where Lord Abinger, C. B.,

said: 'Secondly, it was clear upon the evidence that the

PlaintijEf had full knowledge of all that constituted the

fraud in this case either before or during the work, and

as soon as he knew it, he should have discontinued the

work and repudiated the contract, or he must be bound

hy its terms.' And Parke, B., said: 'I also think that

upon discovering the fraud (unless he meant to proceed

according to the terms of the contract), the plaintiff should

immediately have declared off, and sought compensation

for the by-gone time in an action for deceit. Not doing this,

but continuing the work, as he has done, he is bound by

the express terms of the contract, and if he fail to recover

on that, he cannot recover at all.' And why not? Fraud

is indeed odious, and should be condemned; but why

should the defrauded party, with knowledge of the wrong

perpetrated upon him, be permitted to speculate upon the

wrong, enhancing the injury if the speculation prove dis-

astrous?" (Italics are ours).

The party ratifying is then bound by the express terms

of the contract. One of the terms as known to Plaintiff

after December 17th, 1898, was that Lowe acted alone in

giving the order of October 1st, 1898. Their ratification,

therefore, accepted him as the sole contracting party.

See also

Hargadine, etc. Co. vs. Swofford, etc. Co., 63 Pac.

281, 284, 1st column (Kansas), and
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Stephenson vs. Allison, 26 South. 290, 292, 1st

column,

wlu're the Court says:

"No proposition is better settled than if the party de-

frauded would disaflSrm the contract, he must do so at

the earliest practical moment after discovery of the cheat.

That is the time to make his election, and it must be done

promptly and unreservedly. He must not hesitate; nor

can he be allowed to deal with the subject matter of the

contract and afterwards rescind. The election is with

him. He may aflSrm or disaffirm the contract, but he can-

not do both ; and, if he concludes to abide by it, as upon the

whole advantageous, he shall not afterwards be permitted

to question its validity."

See also

Evans vs. Duke, 140 Cal. 22, 26.

The party must act promptly. Promptness is a relative

term. If there is no likelihood of a change for the worse

in the situation of third parties, the time may be long;

but when others are likelj' to be affected, the decision must

be quickly made.

Plaintiff knew that goods dotted England and the sea.

The promptness with which Mr. Easton had the bank tele-

graph Plaintiff showed them that he was ignorant of the

state of affairs. They knew that any goods going into

the hands of Lowe were lost. These facts called for quick

action, if they wished to rescind. In

Pence vs. Langdon^ 99 U. S. 578, 581,
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The Court says

:

"Acquiescence and waiver are always questions of fact.

* * * He may not willfully shut his eyes to what he

might readily and ought to have known. When fully ad-

vised, he must decide and act with reasonable dispatch.

He cannot rest until the rights of third persons are

changed."

As a matter of fact they never did express any desire

to rescind, even to Lowe, or even inform Mr. Easton that

any such fraud had been committed, or give him any

chance to protect himself.

Partners are really nothing more than general agents

for each other. The same rules as to liability to third

persons govern in both cases.

Suppose Lowe had been the agent instead of the partner

of Mr. Easton, and had been in the habit of signing "Ansel

M. Easton, by L. L. Lowe, agent." Suppose the agency

had been revoked on June 20th, 1898, and that on October

1st, 1898, Lowe used the name of his principal in giving

a new order. Suppose, after the Plaintiff discovered that

the authority had been revoked, it continued to deliver

to the agent the goods called for by the order. Surely

Plaintiff would be held to have ratified the contract as

one with the agent alone.
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A glimpse at what we believe to be the real facts will

show why Plaintiff did not rescind. J. C. Wing was a

managing director of Plaintiff in 1898 and 1899 (rec. p.

78) ; and Thomas Wing, aged about thirty, was his son,

and the accredited traveler of Plaintiff, authorized to take

orders, receive payments, and malce any needful business

arrangements (rec. p. 118).

Young Wing went to Costa Rica, and while there took

the order of March 30th, 1898. He was given a glorious

time by Lowe. He ran out of money, and Lowe lent him

more (£57., rec. p. 112). He was so delighted with Lowe

that he wrote an enthusiastic letter about him to William

Schwartz on June 22nd, 1898, after his return home (rec.

p. 159). An inspection of the letters from page 159 to

page 212 of the record will show that the transaction of

the business with Schwartz, Lowe & Co. was mostly in

the hands of the young man. It was he who sent the

bill of lading in the letter of December 3rd, 1898, which

informed Lowe of the receipt of the telegram sent at the

request of Mr. Easton. He sent the consular and ordinary

invoices in the letter of January 7th, 1899 (rec. p. 212).

His father was probably influenced by the son's strong

predilection for Lowe. Hence the expressions of regard

for Lowe and desire to continue business, even after re-

ceipt of the telegram (rec. p. 188), and the notification

received on December 17th, 1898 (rec. p. 199), where the

father says he has a high "respect for your house and

believe you to be perfectly sound," etc., in a letter which

informs Lowe of the notification.

So Plaintiff was allowed to go on and knowingly con-
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tinue relations Avith Lowe alone. This because 3t)ung Wing

believed in Lowe, and his father took his word for it.

They did not bother their heads about Mr. Easton until

April 26th, 1899, when Lowe was getting shaky. Then

they made a formal demand on him and the two Schwartzes

(rec. p. 219 and 224).

The bubble burst in April, 1899. Lowe failed badly.

Young Wing's judgment, and that of his father was dis-

credited. And now. Wing senior is a gentleman of leisure

(rec. p. 78), and his son is a wood turner (rec. p. 120).

Then came the attempt to hold Mr. Easton for the con-

sequences of their misplaced confidence in Lowe.

To Summarize. Continued performance after knowl-

edge on December 17th, ratified the contract. Kingman

vs. Stoddard, 85 Fed. 740, 745 [supra). Such ratification

accepted "the consideration of the contract as a sufficient

consideration." Negley vs. Lindsay, 67 Pa. St. 217 ; 5 Am.

Rep. 427,431 (supra).

The consideration moving toward Plaintiff upon the

contract of October 1st, 1898, was the promise of the pur-

chaser to pay. That purchaser as they then knew was

Lowe alone.

Hence the ratification was of a contract with Lowe as

sole debtor. Plaintiff having so ratified that contract

"must be bound by its terms," Kingman vs. Stoddard,

(supra), page 749.

One of its then known terms was that Lowe was sole

debtor (Id).
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Being so "bound by the express terms of the contract,"

if they "fail to recover on that he (they) cannot recover

at all," Id.

Obviously Plaintiff cannot recover against Easton on

the ratified contract, because he is not a party to it.

We think these facts show a clear intention, with full

knowledge of the facts to affirm the contract of October

1st, 1898, and take Lowe as the sole debtor as to that and

all future business.

Contradictory Instructions.

Sixth, Seventh and Eighth Errors. The portions of

the Charge of the Court which are contradictory to each

other are given in the foregoing part of this brief, and are

also found in the Assignment of Errors, at pages 390 to

395 of the record. All of the matter in both columns was

given hy the Court.

The Sixth Error refers to the charge as to diligence,

commencing at page 390 of the record, which perusal by

the Court will demonstrate, is entirely contradictory. If

one of the propositions be correct, the other must be wrong.

For instance, the jury are told (p. 390, right-hand

column), that if the cablegram of December 2nd was

sufficiently definite to put the Plaintiff upon inquiry, that

it was deemed to know the date of the dissolution, and

that such goods as could have been withheld by reasonable

diligence, cannot be recovered for in this action. They

are specifically referred to shipments of December 2nd,

7th and 16th, 1898.
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On the same page, left-hand column, they are told to

find whether Plaintiff acted as purchasing agent, and

that if they so find, to further find whether they actually

purchased the goods themselves, before the learning of

the retirement of Mr. Easton. That if they find these two

things, then Mr. Easton is liable, irrespective of the time

when the goods were shipped.

Here, then, are two antagonistic sets of facts. Under

a certain state of facts, the Plaintiflf cannot recover; un-

der the other state of facts, it must recover, and that

whether the goods could have been withheld by diligence,

or not.

Again, we have the foregoing instruction as to diligence,

by which the jury are asked whether it would have been

an act of reasonable diligence to have caused the deten-

tion of these goods pending inquiry, and the shipment of

December 2nd, 1898, is singled out and submitted to them.

A little further on (rec. p. 391), left-hand column,

second paragraph), they are told that the title passed

immediately upon the shipment of the goods, irrespective

of the time the bill of lading was sent off—the plain in-

ference being that Easton was liable.

There is no contention that the shipment of December

2nd was not sent off before the cable was received; hence,

this was a peremptory instruction that the plaintiff must

recover as to that shipment, the very shipment as to which

the Court had asked the opinion of the jury, whether

Plaintiff should have endeavored to re-take such goods as

it could re-take.

Again we have this same instruction before the jury,
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asking them whether the Plaintiff had used ordinary dili-

gence in protecting itself; as against which is the per-

emptory charge on page 391 of the record, left-hand

column, that it was under no legal liability to endeavor

to re-take any of the goods sold and shipped before learn-

ing of the dissolution.

The Court had before referred to the retirement of Mr.

Easton, so that nothing else can be referred to by this lan-

guage, except actual notice of the dissolution of the en-

tire partnership, which was received on December 17th,

1898. It was, therefore, a peremptory instruction that

Plaintiff was under no legal obligation to endeavor to re-

take any goods which had left its possession prior to

December 17th, 1898. It eliminated all questions of

reasonable diligence, all questions of the Plaintiff's duty

to minimize its damages, and was a flat instruction to find

in favor of Plaintiff for its entire demand, which the

jury did in fact except as to some item, which they de-

ducted. Which one it is impossible to say.

It ought not to be necessary to cite cases to the effect

that a party is entitled to have the instructions to the

jury clear and consistent with themselves. If authority be

needed upon this point, we refer to the cases of

McCreey vs. Everding, 44 Cal. 246, 250

;

Estate Cunningham, 52 Cal. 465;

Harrison vs. S. V. & G. M. Co., 65 Cal. 376;

Sappenficld vs. R. R., 91 Cal. 48, 54

;

People vs. Marshall, 112 Cal. 422;

Livingston vs. Ins. Co., 7 Cranch, 506, 544;

Bank vs. Bank, 6 How. 212, 226.
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The Seventh Error relates to the charge as to notice

of dissolution (rec. p. 392). It contains a confusion of

ideas as to

Constructive notice,

Personal notice,

Actual notice, and

Actual knowledge.

It ctofuses the last two. In fact makes them synony-

mous. It states that the creditor must have actual knowl-

edge (rec. p. 393, line 9, left-hand column), of dissolution.

If so, Plaintiff has not yet been notified. Actual knowl-

edge is, those things which transpire in one's own pres-

ence. Code Civil Proc. Cal., § 1845.

We believe the»judgment should be reversed, and have

set forth our reasons at length. In fact, this brief has

grown to be so long that we forbear to discuss the other

assignments of error, except to say that they were all

made in good faith and in the belief that they were well

taken.

We refer especially to

Eighth Error, Assignment No. 4, p. 356, No. 21, p. 375

and No. 22, p. 376.

We think the objection to the admission of these exhibits

should have been sustained, and, as it was not, that the

instruction should have been given. The presumption of

the receipt of a letter does not arise until it shall have
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been shown that it was properly directed, and deposited iUi

the postoflSce.

The cross-examination upon this subject was very ke^n.

(See cross-examination of J. C. Wing and Thomas Wing,

pages 113 and 114, and 123 of the record. No register of

letters or copy was attached to the depositions [rec. p.

132] ). This clearly does not show mailing, and does not

come up to Code Civil Procedure, CaL, Sec. 1963, sub. 24,

which merely states the general rule.

Had the witnesses not had a full opportunity to give

the testimony, there might have been some reason for

leniency, biit, as they had, and did not produce it, the

strict rule should be applied.

ACTS OF WILLIAM SCHWARTZ AFTER

DISSOLUTION.

Ninth Error,, Assignment No. 6, p. 375. Clearly, the

acts of William Schwartz, after dissolution, which were

not brought to the knowledge of either Mr. Easton or

Plaintiff were irrelevant, and the admission of the evi-

dence prejudical. This is especially true, as it was stipu-

lated, that the firm was dissolved on June 20th, 1898,

(rec. p. 278).

It was specifically objected, that it was not shown,

that these acts were brought to the knowledge of Plaintiff,

and that it therefore had not relied upon them, hence, it

cannot be seen what purpose this evidence could have,

other than to prejudice the jury against Defendants. It

could not be used to prove a continuance of partnership,
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because of the stipulation to the contrary. It was evi-

dently done secretly, as the evidence shows, and as it was

not brought to the knowledge of Plaintiff, they were not

prejudiced or misled.

No act of any of the partners, after dissolution, can

operate to the prejudice of any of the others.

Tenth Error, Assignment No. 28, p. 380. As if to em-

phasize the error in admitting the evidence of William

Schwartz, as to acts after dissolution, the Court charged,

as to the liability of one permitting himself to be held out

as a partner. There was no evidence that either Mr.

Easton or Mr. Samuel Schwartz had done this. The

partnership was conceded to be an actual one up to June

20th, 1898. It was stipulated, that it was dissolved upon

that date. There being an absence as to any evidence of

such acts after that date, that portion of the charge is

manifestly erroneous.

Eleventh Error. The laws of Costa Eica were ex-

cluded from consideration. As all the acts involved in

this action were performed in Costa Rica, by L. Leon

Lowe, and not by the San Francisco partners, there was

a total lack of evidence, upon the question as to what

power Lowe had to bind anyone, except himself. The laws

of a country are the frame-work upon Avhich every con-

tract is built, and without which, it is meaningless. As

Lowe was acting for others, these laws were his power of

attorney, so to speak—a link in the chain is therefore

missing.
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We understand, that the total lack of evidence on a par-

ticular point may be assigned as error.

For all of the above errors, it is urged that the judgment

should be reversed.

Respectfully submitted,

Geo. C. Saegent and

Morrison & Cope,

Attorneys for Ansel M. Easton,

Plaintiff in error.


